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Foreword

Men and women in the uniforms of our armed services share many
things in common, but none more important than their love of country and
pride of being an American Soldier, Sailor, Airman, or Marine. Although
we may wear different insignia, perform different jobs, and observe differ-
ent customs, when it comes to the job of defending our nation, the diversity
of our missions becomes a fundamental source of our great power.

Make no mistake, diversity is a hallmark of the modern US armed
forces, not just in terms of our mission elements, but also within the com-
position of every unit. However, the journey to get where we are today
didn’t happen overnight, and reflecting back on our history, we overcame
many challenges along the way. If we’ve learned anything about warfare
from our earliest experiences back in 1776, end strengths, budget alloca-
tions, or technological innovation is never enough to fully maximize our
military capabilities in war or peace. The cornerstone of any military suc-
cess story starts with great ideas championed by principled leaders. Dia-
loguing with others who challenge our thinking and frames of reference
is essential. By creating environments which are conducive to intellectual
discourse, we can further our critical thinking skills and bolster our adap-
tive capacity to constantly see the world from different perspectives—to
learn—to understand. As we move forward, we must constantly strive to
think deeply, because ideas matter.

Attitudes Aren’t Free: Thinking Deeply about Diversity in the US Armed
Forces is an innovative approach to foster the much-needed discussion on
social issues within the military domain and the first volume of its kind.
As you venture into the pages that follow, you will encounter a variety of
essays on critical topics that are near and dear to our hearts. The volume
has been edited in such a manner to give readers an opportunity to engage
in a variety of debates framed by some of the leading voices in the field.
Each of the experts shares his or her perspectives and suggests ways ahead
based on what he or she believes to be best.

Plurality of perspective is the essence of diversity. It can become a great
source of strength when used to seek a deeper understanding of conten-
tious issues. But for diversity to add value, it is critical that each of us
opens our mind and makes a sincere effort to understand the perspectives
of others. There is never a guarantee that people with different perspec-
tives will come to agreement, nor should there be. Freedom of conscience
is one of the oldest American traditions, and it exemplifies the ideals for
which we fight. However, what matters most is that we remain sufficiently
open-minded, listen to each other’s perspectives, and, when appropriate,
share our own. Our goal should always be to seek a greater understanding
and a mutual respect of our fellow Americans—particularly those who
have sworn to give their lives in the defense of our country. By embracing

il
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the diversity of perspective that brought the United States of America
into being 234 years ago, we will ensure its thriving future in the decades

W7~ [l

William T. Lord
Lieutenant General, USAF
January 2010
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Preface

The Janus-faced nature of the US armed forces requires military leaders to
prepare highly effective forces to pursue missions dictated by civilian leadership
while at the same time conforming to the values of the society which pays their
way. This relationship sometimes creates dilemmas, and none more profound
than the recent trends which have resulted in conflict between societal values
and those espoused within military culture.

Since World War II, the US military has emerged as an iconic example of
diversity. In nearly every unit across the armed services, you will find men and
women from every race, religion, and creed serving side by side in the defense
of our nation. But the diversity evident in today’s military isn't the result of a
deliberate strategy to create an inclusive organizational culture as much as the
result of an emergent strategy where the integration of minority groups has
been resisted at every turn. Instead, the military has periodically been directed
to make changes at the direction of its civilian leadership to ensure the compo-
sition of the armed forces is reflective of the larger society.

In 1948, President Truman decisively ended racial segregation in the mili-
tary by executive order. Although racial equality was achieved with the stroke
of a pen, the integration of women across the roles of military service proved to
be more complicated and continued to lag for several more decades. While
gender integration was one of the most hotly contested social issues in the
twentieth century, Congress eventually took the lead in the mid-1970s, inte-
grating women through appointments to military academies. Still, it would be
two decades before women received equal opportunity in select combat roles.

Determining the “right” social policy governing qualifications for military
service in the United States has been one of the most contentious topics and
promises to dominate the political stage for the foreseeable future. As America
continues its wars in Iraq and Afghanistan, one needs to look no further than
the ongoing debates regarding religious expression in the military or the merits
of allowing openly gay people to serve to appreciate the challenges military
leaders face. On one hand, these issues are largely irrelevant for the members of
the military. Civilian leadership dictates policy and military leaders enforce it
in the ranks. Once clear standards are established and communicated down the
chain of command, compliance is not an option. However, unlike base speed
limits or established duty hours, policies governing social issues can cause emo-
tions to run very high.

Effective leaders understand the necessity to foster inclusive environments
based on trust and respect to maximize unit performance. To ensure all mem-
bers feel like an equal part of the team, they must be given opportunities to
share their thoughts and opinions at appropriate times. In doing so, leaders can
help their units develop an appreciation for the diversity of perspective within
their ranks. Increased understanding doesn’t necessarily equate to agreement
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with others, but rather a shared respect that as American citizens, all are enti-
tled to their opinions and in turn, they should respect the opinions of others.

Attitudes Aren’t Free: Thinking Deeply about Diversity in the US Armed Forces
emerged from a vision to collect essays from the brightest voices of experts
across the range of contentious social issues to catalyze productive discussions
between military members of all ranks and services. Forty-nine experts con-
tributed to the following 29 chapters writing on the primary themes of reli-
gious expression, homosexuality, gender, race, and ethics. Chapters appearing in
this volume passed the scrutiny of a double-blind peer-review by one or more
referees from the board of reviewers, listed following the table of contents. The
chapters are largely written in a colloquial, intellectual op-ed fashion and cap-
ture a “snapshot” of the current discussions regarding a particular topic of inter-
est to uniformed personnel, policy makers, and senior leaders. Each section
seeks to frame the spectrum of perspectives captured within the current de-
bates and lines of argument.

Authors were specifically asked not to address all sides of the issue, but
rather to produce a well-reasoned argument explaining why they believe their
well-known position on an issue is in the best interests of the military members
and make specific recommendations about how best to address the policy is-
sues from their perspective.

The volume is arranged in four primary sections by theme (Religious Ex-
pression, Homosexuality, Race and Gender, and Social Policy Perspectives 2010).
Within each section, readers will find multiple chapters—each embracing a
different perspective surrounding the section’s theme. Thus, because of the un-
balanced nature of many of the individual chapters, it is critically important
that readers focus on the entire spectrum of perspectives presented within a
section to ensure they have the context necessary to frame any single perspective.

Through the chapters presented, we hope to have captured the full range of
prevailing perspectives which are most likely to lead to thoughtful and produc-
tive discussions. Despite how strongly a military member might hold an opin-
ion, it is likely that someone else in uniform holds a different view, and that’s
okay. Diversity of opinion has been the hallmark of the United States since its
dramatic birth in 1776 and has continued unfettered through today where we
now have developed the most innovative and eftective military the world has
ever known. Thus, it is imperative that we continue to reflect upon the diversity
of ideas about how best to formulate the “right” social policy to ensure our
service members can most effectively execute their missions.
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A PERSPECTIVE FROM
THE COMMANDER IN CHIEF

Barack H. Obama
44th President of the United States of America
10 December 2009

Reprinted transcript of the president’s acceptance speech at the Nobel Peace
Prize ceremony in Oslo, Norway

our Majesties, Your Royal Highnesses, distinguished members of the Nor-

wegian Nobel Committee, citizens of America, and citizens of the world:
I receive this honor with deep gratitude and great humility. It is an award that
speaks to our highest aspirations—that for all the cruelty and hardship of our
world, we are not mere prisoners of fate. Our actions matter, and can bend his-
tory in the direction of justice.

And yet I would be remiss if I did not acknowledge the considerable contro-
versy that your generous decision has generated. In part, this is because I am at
the beginning, and not the end, of my labors on the world stage. Compared to
some of the giants of history who've received this prize—Schweitzer and King;
Marshall and Mandela—my accomplishments are slight. And then there are
the men and women around the world who have been jailed and beaten in the
pursuit of justice; those who toil in humanitarian organizations to relieve suf-
fering; the unrecognized millions whose quiet acts of courage and compassion
inspire even the most hardened cynics. I cannot argue with those who find
these men and women—some known, some obscure to all but those they
help—to be far more deserving of this honor than I.

But perhaps the most profound issue surrounding my receipt of this prize
is the fact that I am the Commander-in-Chief of the military of a nation in
the midst of two wars. One of these wars is winding down. The other is a con-
flict that America did not seek; one in which we are joined by 42 other coun-
tries—including Norway—in an effort to defend ourselves and all nations
from further attacks.

Still, we are at war, and I'm responsible for the deployment of thousands of
young Americans to battle in a distant land. Some will kill, and some will be
killed. And so I come here with an acute sense of the costs of armed conflict—
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filled with difficult questions about the relationship between war and peace,
and our effort to replace one with the other.

Now these questions are not new. War, in one form or another, appeared
with the first man. At the dawn of history, its morality was not questioned; it
was simply a fact, like drought or disease—the manner in which tribes and
then civilizations sought power and settled their differences.

And over time, as codes of law sought to control violence within groups, so
did philosophers and clerics and statesmen seek to regulate the destructive
power of war. The concept of a “just war” emerged, suggesting that war is justi-
fied only when certain conditions were met: if it is waged as a last resort or in
self-defense; if the force used is proportional; and if, whenever possible, civil-
ians are spared from violence.

Of course, we know that for most of history, this concept of “just war” was
rarely observed. The capacity of human beings to think up new ways to kill one
another proved inexhaustible, as did our capacity to exempt from mercy those
who look different or pray to a different God. Wars between armies gave way
to wars between nations—total wars in which the distinction between combat-
ant and civilian became blurred. In the span of 30 years, such carnage would
twice engulf this continent. And while it’s hard to conceive of a cause more just
than the defeat of the Third Reich and the Axis powers, World War II was a
conflict in which the total number of civilians who died exceeded the number
of soldiers who perished.

In the wake of such destruction, and with the advent of the nuclear age, it
became clear to victor and vanquished alike that the world needed institutions
to prevent another world war. And so, a quarter century after the United States
Senate rejected the League of Nations—an idea for which Woodrow Wilson
received this prize—America led the world in constructing an architecture to
keep the peace: a Marshall Plan and a United Nations, mechanisms to govern
the waging of war, treaties to protect human rights, prevent genocide, restrict
the most dangerous weapons.

In many ways, these efforts succeeded. Yes, terrible wars have been fought,
and atrocities committed. But there has been no Third World War. The Cold
War ended with jubilant crowds dismantling a wall. Commerce has stitched
much of the world together. Billions have been lifted from poverty. The ideals
of liberty and self-determination, equality and the rule of law have haltingly
advanced. We are the heirs of the fortitude and foresight of generations past,
and it is a legacy for which my own country is rightfully proud.

And yet, a decade into a new century, this old architecture is buckling under
the weight of new threats. The world may no longer shudder at the prospect of
war between two nuclear superpowers, but proliferation may increase the risk
of catastrophe. Terrorism has long been a tactic, but modern technology allows
a few small men with outsized rage to murder innocents on a horrific scale.

Moreover, wars between nations have increasingly given way to wars within
nations. The resurgence of ethnic or sectarian conflicts; the growth of seces-
sionist movements, insurgencies, and failed states—all these things have in-
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creasingly trapped civilians in unending chaos. In today’s wars, many more ci-
vilians are killed than soldiers; the seeds of future conflict are sown, economies
are wrecked, civil societies torn asunder, refugees amassed, children scarred.

I do not bring with me today a definitive solution to the problems of war.
What I do know is that meeting these challenges will require the same vision,
hard work, and persistence of those men and women who acted so boldly de-
cades ago. And it will require us to think in new ways about the notions of just
war and the imperatives of a just peace.

We must begin by acknowledging the hard truth: We will not eradicate violent
conflict in our lifetimes. There will be times when nations—acting individually or
in concert—will find the use of force not only necessary but morally justified.

I make this statement mindful of what Martin Luther King Jr. said in this
same ceremony years ago: “Violence never brings permanent peace. It solves no
social problem: it merely creates new and more complicated ones.” As someone
who stands here as a direct consequence of Dr. King’s life work, I am living
testimony to the moral force of non-violence. I know there’s nothing weak—
nothing passive—nothing naive—in the creed and lives of Gandhi and King.

But as a head of state sworn to protect and defend my nation, I cannot be
guided by their examples alone. I face the world as it is, and cannot stand idle
in the face of threats to the American people. For make no mistake: Evil does
exist in the world. A non-violent movement could not have halted Hitler’s
armies. Negotiations cannot convince al Qaeda’s leaders to lay down their arms.
To say that force may sometimes be necessary is not a call to cynicism—it is a
recognition of history; the imperfections of man and the limits of reason.

I raise this point, I begin with this point because in many countries there is
a deep ambivalence about military action today, no matter what the cause. And
at times, this is joined by a reflexive suspicion of America, the world’s sole
military superpower.

But the world must remember that it was not simply international institu-
tions—not just treaties and declarations—that brought stability to a post—
World War II world. Whatever mistakes we have made, the plain fact is this:
'The United States of America has helped underwrite global security for more
than six decades with the blood of our citizens and the strength of our arms.
'The service and sacrifice of our men and women in uniform has promoted
peace and prosperity from Germany to Korea, and enabled democracy to take
hold in places like the Balkans. We have borne this burden not because we seek
to impose our will. We have done so out of enlightened self-interest—because
we seek a better future for our children and grandchildren, and we believe that
their lives will be better if others’ children and grandchildren can live in free-
dom and prosperity.

So yes, the instruments of war do have a role to play in preserving the peace.
And yet this truth must coexist with another—that no matter how justified,
war promises human tragedy. The soldier’s courage and sacrifice is full of glory,
expressing devotion to country, to cause, to comrades in arms. But war itself is
never glorious, and we must never trumpet it as such.
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So part of our challenge is reconciling these two seemingly inreconcilable
truths—that war is sometimes necessary, and war at some level is an expression of
human folly. Concretely, we must direct our effort to the task that President Ken-
nedy called for long ago. “Let us focus,” he said, “on a more practical, more attainable
peace, based not on a sudden revolution in human nature but on a gradual evolution
in human institutions.” A gradual evolution of human institutions.

What might this evolution look like? What might these practical steps be?

To begin with, I believe that all nations—strong and weak alike—must ad-
here to standards that govern the use of force. [I—like any head of state—re-
serve the right to act unilaterally if necessary to defend my nation. Neverthe-
less, I am convinced that adhering to standards, international standards,
strengthens those who do, and isolates and weakens those who don't.

The world rallied around America after the 9/11 attacks, and continues to
support our efforts in Afghanistan, because of the horror of those senseless at-
tacks and the recognized principle of self-defense. Likewise, the world recog-
nized the need to confront Saddam Hussein when he invaded Kuwait—a con-
sensus that sent a clear message to all about the cost of aggression.

Furthermore, America—in fact, no nation—can insist that others follow the
rules of the road if we refuse to follow them ourselves. For when we don’t, our
actions appear arbitrary and undercut the legitimacy of future interventions, no
matter how justified.

And this becomes particularly important when the purpose of military ac-
tion extends beyond self-defense or the defense of one nation against an ag-
gressor. More and more, we all confront difficult questions about how to pre-
vent the slaughter of civilians by their own government, or to stop a civil war
whose violence and suffering can engulf an entire region.

I believe that force can be justified on humanitarian grounds, as it was in the
Balkans, or in other places that have been scarred by war. Inaction tears at our
conscience and can lead to more costly intervention later. That’s why all respon-
sible nations must embrace the role that militaries with a clear mandate can
play to keep the peace.

America’s commitment to global security will never waver. But in a world in
which threats are more diffuse, and missions more complex, America cannot
act alone. America alone cannot secure the peace. This is true in Afghanistan.
'This is true in failed states like Somalia, where terrorism and piracy is joined by
famine and human suffering. And sadly, it will continue to be true in unstable
regions for years to come.

The leaders and soldiers of NATO countries, and other friends and allies,
demonstrate this truth through the capacity and courage they’ve shown in Af-
ghanistan. But in many countries, there is a disconnect between the efforts of
those who serve and the ambivalence of the broader public. I understand why
war is not popular, but I also know this: The belief that peace is desirable is
rarely enough to achieve it. Peace requires responsibility. Peace entails sacrifice.
That’s why NATO continues to be indispensable. That’s why we must strengthen
U.N. and regional peacekeeping, and not leave the task to a few countries.
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That’s why we honor those who return home from peacekeeping and training
abroad to Oslo and Rome; to Ottawa and Sydney; to Dhaka and Kigali—we
honor them not as makers of war, but of wagers—but as wagers of peace.

Let me make one final point about the use of force. Even as we make diffi-
cult decisions about going to war, we must also think clearly about how we
fight it. The Nobel Committee recognized this truth in awarding its first prize
for peace to Henry Dunant—the founder of the Red Cross, and a driving force
behind the Geneva Conventions.

Where force is necessary, we have a moral and strategic interest in binding
ourselves to certain rules of conduct. And even as we confront a vicious adver-
sary that abides by no rules, I believe the United States of America must re-
main a standard bearer in the conduct of war. That is what makes us different
from those whom we fight. That is a source of our strength. That is why I pro-
hibited torture. That is why I ordered the prison at Guantanamo Bay closed.
And that is why I have reaffirmed America’s commitment to abide by the Ge-
neva Conventions. We lose ourselves when we compromise the very ideals that
we fight to defend. And we honor—we honor those ideals by upholding them
not when it’s easy, but when it is hard.

I have spoken at some length to the question that must weigh on our minds
and our hearts as we choose to wage war. But let me now turn to our effort to
avoid such tragic choices, and speak of three ways that we can build a just and
lasting peace.

First, in dealing with those nations that break rules and laws, I believe that
we must develop alternatives to violence that are tough enough to actually
change behavior—for if we want a lasting peace, then the words of the interna-
tional community must mean something. Those regimes that break the rules
must be held accountable. Sanctions must exact a real price. Intransigence must
be met with increased pressure—and such pressure exists only when the world
stands together as one.

One urgent example is the effort to prevent the spread of nuclear weapons,
and to seek a world without them. In the middle of the last century, nations
agreed to be bound by a treaty whose bargain is clear: All will have access to
peaceful nuclear power; those without nuclear weapons will forsake them; and
those with nuclear weapons will work towards disarmament. I am committed to
upholding this treaty. It is a centerpiece of my foreign policy. And I'm working
with President Medvedev to reduce America and Russia’s nuclear stockpiles.

But it is also incumbent upon all of us to insist that nations like Iran and
North Korea do not game the system. Those who claim to respect international
law cannot avert their eyes when those laws are flouted. Those who care for
their own security cannot ignore the danger of an arms race in the Middle East
or East Asia. Those who seek peace cannot stand idly by as nations arm them-
selves for nuclear war.

'The same principle applies to those who violate international laws by brutal-
izing their own people. When there is genocide in Darfur, systematic rape in
Congo, repression in Burma—there must be consequences. Yes, there will be
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engagement; yes, there will be diplomacy—but there must be consequences when
those things fail. And the closer we stand together, the less likely we will be faced
with the choice between armed intervention and complicity in oppression.

'This brings me to a second point—the nature of the peace that we seek. For
peace is not merely the absence of visible conflict. Only a just peace based on
the inherent rights and dignity of every individual can truly be lasting.

It was this insight that drove drafters of the Universal Declaration of Hu-
man Rights after the Second World War. In the wake of devastation, they
recognized that if human rights are not protected, peace is a hollow promise.

And yet too often, these words are ignored. For some countries, the failure
to uphold human rights is excused by the false suggestion that these are some-
how Western principles, foreign to local cultures or stages of a nation’s develop-
ment. And within America, there has long been a tension between those who
describe themselves as realists or idealists—a tension that suggests a stark
choice between the narrow pursuit of interests or an endless campaign to im-
pose our values around the world.

I reject these choices. I believe that peace is unstable where citizens are
denied the right to speak freely or worship as they please; choose their own
leaders or assemble without fear. Pent-up grievances fester, and the suppres-
sion of tribal and religious identity can lead to violence. We also know that the
opposite is true. Only when Europe became free did it finally find peace.
America has never fought a war against a democracy, and our closest friends
are governments that protect the rights of their citizens. No matter how cal-
lously defined, neither America’s interests—nor the world’s—are served by the
denial of human aspirations.

So even as we respect the unique culture and traditions of different coun-
tries, America will always be a voice for those aspirations that are universal. We
will bear witness to the quiet dignity of reformers like Aung Sang Suu Kyi; to
the bravery of Zimbabweans who cast their ballots in the face of beatings; to
the hundreds of thousands who have marched silently through the streets of
Iran. It is telling that the leaders of these governments fear the aspirations of
their own people more than the power of any other nation. And it is the re-
sponsibility of all free people and free nations to make clear that these move-
ments—these movements of hope and history—they have us on their side.

Let me also say this: The promotion of human rights cannot be about exhor-
tation alone. At times, it must be coupled with painstaking diplomacy. I know
that engagement with repressive regimes lacks the satisfying purity of indigna-
tion. But I also know that sanctions without outreach—condemnation without
discussion—can carry forward only a crippling status quo. No repressive re-
gime can move down a new path unless it has the choice of an open door.

In light of the Cultural Revolution’s horrors, Nixon’s meeting with Mao ap-
peared inexcusable—and yet it surely helped set China on a path where mil-
lions of its citizens have been lifted from poverty and connected to open societ-
ies. Pope John Paul’s engagement with Poland created space not just for the
Catholic Church, but for labor leaders like Lech Walesa. Ronald Reagan’s ef-
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forts on arms control and embrace of perestroika not only improved relations
with the Soviet Union, but empowered dissidents throughout Eastern Europe.
There’s no simple formula here. But we must try as best we can to balance isola-
tion and engagement, pressure and incentives, so that human rights and dignity
are advanced over time.

Third, a just peace includes not only civil and political rights—it must en-
compass economic security and opportunity. For true peace is not just freedom
from fear, but freedom from want.

It is undoubtedly true that development rarely takes root without security;
it is also true that security does not exist where human beings do not have ac-
cess to enough food, or clean water, or the medicine and shelter they need to
survive. It does not exist where children can’t aspire to a decent education or a
job that supports a family. The absence of hope can rot a society from within.

And that’s why helping farmers feed their own people—or nations educate
their children and care for the sick—is not mere charity. It’s also why the world
must come together to confront climate change. There is little scientific dispute
that if we do nothing, we will face more drought, more famine, more mass
displacement—all of which will fuel more conflict for decades. For this reason,
it is not merely scientists and environmental activists who call for swift and
forceful action—it’s military leaders in my own country and others who under-
stand our common security hangs in the balance.

Agreements among nations. Strong institutions. Support for human rights.
Investments in development. All these are vital ingredients in bringing about the
evolution that President Kennedy spoke about. And yet, I do not believe that we
will have the will, the determination, the staying power, to complete this work
without something more—and that’s the continued expansion of our moral
imagination; an insistence that there’s something irreducible that we all share.

As the world grows smaller, you might think it would be easier for human
beings to recognize how similar we are; to understand that we'’re all basically
seeking the same things; that we all hope for the chance to live out our lives with
some measure of happiness and fulfillment for ourselves and our families.

And yet somehow, given the dizzying pace of globalization, the cultural
leveling of modernity, it perhaps comes as no surprise that people fear the loss
of what they cherish in their particular identities—their race, their tribe, and
perhaps most powerfully their religion. In some places, this fear has led to con-
flict. At times, it even feels like we’re moving backwards. We see it in the Mid-
dle East, as the conflict between Arabs and Jews seems to harden. We see it in
nations that are torn asunder by tribal lines.

And most dangerously, we see it in the way that religion is used to justify the
murder of innocents by those who have distorted and defiled the great religion
of Islam, and who attacked my country from Afghanistan. These extremists are
not the first to kill in the name of God; the cruelties of the Crusades are amply
recorded. But they remind us that no Holy War can ever be a just war. For if you
truly believe that you are carrying out divine will, then there is no need for re-
straint—no need to spare the pregnant mother, or the medic, or the Red Cross
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worker, or even a person of one’s own faith. Such a warped view of religion is
not just incompatible with the concept of peace, but I believe it’s incompatible
with the very purpose of faith—for the one rule that lies at the heart of every
major religion is that we do unto others as we would have them do unto us.

Adhering to this law of love has always been the core struggle of human
nature. For we are fallible. We make mistakes, and fall victim to the tempta-
tions of pride, and power, and sometimes evil. Even those of us with the best of
intentions will at times fail to right the wrongs before us.

But we do not have to think that human nature is perfect for us to still be-
lieve that the human condition can be perfected. We do not have to live in an
idealized world to still reach for those ideals that will make it a better place. The
non-violence practiced by men like Gandhi and King may not have been prac-
tical or possible in every circumstance, but the love that they preached—their
fundamental faith in human progress—that must always be the North Star
that guides us on our journey.

For if we lose that faith—if we dismiss it as silly or naive; if we divorce it from
the decisions that we make on issues of war and peace—then we lose what’s best
about humanity. We lose our sense of possibility. We lose our moral compass.

Like generations have before us, we must reject that future. As Dr. King said
at this occasion so many years ago, “I refuse to accept despair as the final re-
sponse to the ambiguities of history. I refuse to accept the idea that the ‘isness’
of man’s present condition makes him morally incapable of reaching up for the
eternal ‘oughtness’ that forever confronts him.”

Let us reach for the world that ought to be—that spark of the divine that
still stirs within each of our souls.

Somewhere today, in the here and now, in the world as it is, a soldier sees
he’s outgunned, but stands firm to keep the peace. Somewhere today, in this
world, a young protestor awaits the brutality of her government, but has the
courage to march on. Somewhere today, a mother facing punishing poverty still
takes the time to teach her child, scrapes together what few coins she has to
send that child to school—because she believes that a cruel world still has a
place for that child’s dreams.

Let us live by their example. We can acknowledge that oppression will al-
ways be with us, and still strive for justice. We can admit the intractability of
depravation, and still strive for dignity. Clear-eyed, we can understand that
there will be war, and still strive for peace. We can do that—for that is the story
of human progress; that’s the hope of all the world; and at this moment of chal-
lenge, that must be our work here on Earth.
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THINKING DEEPLY ABOUT DIVERSITY
IN THE US ARMED FORCES

RELIGIOUS
EXPRESSION
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Jefferson and Madison did not bequeath us a “Christian nation.” The United
States has never had an established church, and our Constitution grants no
special preference to Christianity.

—Rev. Barry W. Lynn

We must have ten thousand Christian missionaries and a million bibles to

complete the occupation of this land [ Japan].
—Gen Douglas MacArthur

Indeed, protecting free exercise of religion is particularly important in the
Armed Services because it is a key component in developing and strengthen-
ing the Warrior Ethos, an indispensible factor in fighting and winning our
Nation’s wars.

—Dr. Jay Alan Sekulow and Robert W. Ash

1t has been suggested, that [the military chaplaincy] has a tendency tfo intro-
duce religious disputes into the Army, which above all things should be
avoided, and in many instances would compel men to a mode of Worship

which they do not profess.
—Gen George Washington
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SECTIONI

RELIGIOUS EXPRESSION

he Founding Fathers understood all too clearly the lessons gleaned from

our European ancestors when government officially supports a particular
faith tradition. Fortunately, these lessons weren't lost on the architects of the
US Constitution. During the earliest days of the American Revolution, spir-
ited discussions over the diversity of religious beliefs often dominated the po-
litical debates, just as they do today. Regardless of the side people found them-
selves on back then, everyone could agree upon the notion that religion and
government must be allowed to freely exist in parallel without unnecessarily
becoming entangled in each other’s domain. Because when they do, beware.

Since those early days of American history, much has changed. But when it
comes to the value placed on the freedom of religious expression and the risk
of mixing it with official government capacities, the discussions are as spirited
as they've ever been. What seemed to work for Jefferson, Madison, Franklin,
and Adams was the emergence of a shared perspective by way of open, candid,
and honest discussion about their individual views. By developing a common
understanding of one another and establishing clear policy guidance as to how
people and government should properly behave, the Founders hoped to create
a workable system where all constituencies would get what they needed, but
not necessarily what they wanted. On one hand, it worked very well. Now more
than 230 years later, we are effectively functioning as a society of the diversely
religious and nonreligious under the same basic legal structure. Nevertheless,
the same tension which emerged from our nation’s beginning is ever present
today and is unlikely to diminish anytime soon.

Over the past six years, there has been a very public resurgence of com-
plaints levied against military commanders’ excessive religious expression in
official capacities, which may give the appearance of official government en-
dorsement. Others have come to the defense of the accused, claiming that ac-
tions restricting the religious speech of military commanders are repressive and
unconstitutional. So who is right?

'The point of this section is not to convince anyone of an opinion which dif-
ters from the one he or she already has on the subject. Quite frankly, it is almost
unthinkable that anyone is undecided when it comes to his or her thoughts on
religious beliefs. However, to paraphrase the great American writer Mark
Twain, “If isn’t what we don’t know that gets us in trouble, its the things we know
Jor sure that just ain’t so.” What seems to be true regarding this ongoing debate
is the danger of legislating Truth. As soon as anyone claims exclusivity over
Truth, regardless of perspective, look for the shrapnel to fly. Thus, the goal of

Attitudes Aren't Free is to provide readers with a collection of essays that span
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the spectrum of opinions and offer the perspectives of some of the most
credible, outspoken, and impassioned experts on the subject. These authors
were specifically asked to avoid giving a balanced perspective of the religious
expression issue, but rather to clearly articulate their particular perspective and
make specific policy recommendations which they believe would be in the best
interests of our men and women in uniform. By subjecting ourselves to thought-
tul, articulate experts who hold a wide diversity of opinions, perhaps we may
find some common ground to continue moving forward in the evolution of the
“great American experiment” just as the Founding Fathers did so long ago.

The six chapters that follow in the Religious Expression section are au-
thored by some of the most prominent people engaged in the current debates
over religious expression in the US military and are briefly described below.

Rev. Barry W. Lynn, executive director of Americans United for Separation
of Church and State, provides a historical account of the roots of religious lib-
erty in the United States through an examination of the doctrine of separation
of church and state and its application to the military chaplaincy. Lynn recom-
mends a formal end to government sponsorship of evangelistic rallies, a formal
end to the quasi-official status of evangelical groups, and a reform of the chap-
laincy from its current state.

Gordon James Klingenschmitt, a former US Navy chaplain, chronicles the
2009 seizure of Bibles printed in Pashto and Dari languages from American
service members serving in Afghanistan and describes the difference between
evangelism and proselytization. Using his own example of being court-martialed
for worshiping in public in uniform, he raises the question about the line be-
tween constitutionally protected free speech and “totalitarian suppression.” He
recommends that military members should never be forced to pray to the gov-
ernment’s “nonsectarian” god and warns of how censorship of religious expres-
sion can threaten our long-term security.

In an award-winning essay, Maj Paula Grant, a USAF staff judge advocate,
provides a legal perspective on the First Amendment and analyzes its establish-
ment, free exercise, and free speech clauses. Comparing the two sets of guide-
lines issued by the USAF in 2005 and 2006, Major Grant recommends against
public prayers at command functions and coercive evangelizing or prosely-
tizing, and advocates no official endorsement of religion. More specifically, she
argues that DOD should issue enhanced religious guidelines with clear behav-
ioral implications.

Lt Col Jim Parco and Dr. Barry Fagin, former colleagues at the US Air
Force Academy, reprint an article originally published in the June 2007 issue of
The Humanist, which provides an account of religious issues that emerged at the
US Air Force Academy from 2003 to 2007. They propose that officers who take
command voluntarily affirm the “Oath of Equal Character” to eliminate any
misperceptions that their religious beliefs, or lack thereof, would ever be used
as a basis to judge a subordinate’s moral character.

In “Against All Enemies, Foreign and Domestic,” the senior research direc-
tor of the Military Religious Freedom Foundation, Chris Rodda, provides a
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variety of cases in which, she argues, the rise of evangelical Christian influence
in the US armed forces over the past 15 years has created a system conducive
to the coercion of junior military members by superiors who don't share their
particular religious beliefs. She recommends equating “evangelism” and “pros-
elytization”in General Order 1B and calls for military leaders to merely enforce
the laws and regulations already in place.

Finally, Dr. Jay Alan Sekulow and Robert W. Ash from the American Cen-
ter of Law and Justice provide a constitutional perspective with respect to free
exercise of religion. They argue strict “church-state separation” has never been
required in the United States and is not required now. They recommend robust
tolerance training and an increased trust in military leaders to know how best to
train their troops. Furthermore, they advocate that courts and civilian society
should defer to the experience of military commanders and not second-guess
their judgment merely because it is inconsistent with expectations within civil-
ian society.

*****(*)*****

Editorial note: In each of the four sections of this book, it is imperative for
readers to consider each essay in the context of the entire section in which it appears.
Taking any one chapter out of context could present a biased view and poten-
tially confound the goal of this volume. During our earliest days, Jefferson
and Adams recognized that the success of the United States as a federated
republic depended upon open, honest, and transparent discussions—even
with those with whom we might disagree. Since then, nothing has changed.
Only through open dialogue within the ranks can we ensure a better under-
standing of others who see the world differently. But there comes a point
when leaders have to take a hard look at the evidence and enforce the rules,
despite their own personal convictions, which may conflict. To paraphrase
author Ayn Rand, leaders have the power to choose, but no power to escape
the necessity of choice. J.P. & D.L.






*****(*)*****

CHAPTER1

RELIGION IN THE MILITARY
FINDING THE PROPER BALANCE

Barry W. Lynn

uestions about the proper role of religion in the US military have inten-

sified in recent years. Allegations have been made of favoritism toward
evangelical Christianity. At the same time, some service members from mi-
nority faiths or who have no religious interest have claimed that their rights
are not respected.

The men and women serving in our nation’s armed forces are entitled to the
same right of religious freedom as members of the general public. However, mili-
tary service does present unique circumstances and concerns that are not present
outside of the military context. In most walks of civilian life, for example, it would
be unacceptable for the government to use tax funds to provide chaplains and pay
their salaries. In civilian life, religious leaders and houses of worship are sup-
ported by voluntary donations, not government support.

The military context is different. Service members are usually stationed away
from their homes and may even be sent to foreign lands. These individuals are
not able to worship at their home congregations and may in fact be many miles
(or even an ocean) away from any congregation they would recognize or feel
comfortable attending. Some accommodation must be made for them.

'The military chaplaincy was created to provide for this need. Chaplains are
charged with an unusual mission that has few, if any, exact parallels in the civilian
world: providing for the religious needs of a variety of individuals, including a
wide array of Christian faiths and non-Christian beliefs as well. While chaplains
are not expected to personally provide every religious service or ritual requested,
they may be asked to facilitate others’worship by supplying materials or religious
texts or arranging places where believers can meet.

The military’s hierarchical nature also presents unique challenges for religious-
liberty issues. In the civilian world, federal laws prohibit religious discrimina-
tion and provide some measure of protection to employees from unwanted
proselytism. It is difficult to replicate this structure in the military context. The
hierarchical nature of the chain of command and the military’s need to stress
discipline can make it difficult for a subordinate to feel entirely comfortable
challenging a superior. Thus, any allegation of religious pressure down the chain
of command requires heightened scrutiny.

15
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Americans United for Separation of Church and State has been following
the issue of religion in the military closely since 2005, when reports reached the
organization of improper proselytization, religious coercion, and religious dis-
crimination at the Air Force Academy in Colorado Springs. At that time,
Americans United examined many of the complaints and prepared a report,
which was later included as part of an official government investigation of the
problems at the Academy.’

Americans United’s interest in the issue did not end with the issuance of
that report. Americans United has continued to work alongside the Military
Religious Freedom Foundation to make sure that religious liberty is respected
in the military.

The Roots of Religious Liberty

Members of the armed services are responsible for protecting American
freedoms. Unfortunately, it’s quite possible that some of them don’t know the
origin of some of those freedoms. During the debate over religious liberty at
the Air Force Academy, several national organizations attacked the stands
taken by Americans United and the Military Religious Freedom Foundation.
Some claimed that Americans United and the Military Religious Freedom
Foundation are hostile to religion and even that separation of church and state
is not a valid constitutional concept.?

The First Amendment guarantees five core freedoms: religion, speech, press,
assembly, and petition. In the case of freedom of religion, the core right is ex-
pressed in just 16 words: “Congress shall make no law respecting an establish-
ment of religion or prohibiting the free exercise thereof.”

Originally a prohibition on Congress, the First Amendment—and indeed
other portions of the Bill of Rights—has now been extended to the states
through the Fourteenth Amendment. The words of the religion clauses encom-
pass two key concepts: The government will not make laws that foster an “es-
tablishment” of religion (or give any or all religions special preference), and the
government will protect the right to engage in religious activities.

This is the genesis of the separation of church and state. Note that the First
Amendment does not say that the government will not create an official church,
as existed in Great Britain and many other nations at the time the amendment
was drafted. Rather, it bars laws “respecting an establishment of religion.” The
Founders wanted something stronger than a mere ban on a national church,
and their words have been interpreted to mean that government will not make
laws that advance religion or interfere in theological matters.

At the time the First Amendment was drafted, many states had established
churches. Some required people to pay church taxes. Thomas Jefferson and
James Madison were great opponents of this system and worked together (aided
by dissenting clergy) to end the established church in Virginia and pass a law
guaranteeing religious liberty for everyone—Christian and non-Christian.
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This law, the Virginia Statute for Religious Freedom, is considered by many
scholars to have been a model for the First Amendment. Although Jefferson
was in France when the Bill of Rights was written, his influence is felt through
his collaboration and correspondence with Madison, who was in many ways
Jefterson’s protégé. Jefferson, for example, wrote the Virginia Statute for Reli-
gious Freedom, but it was Madison who pushed it through the legislature and
made it law.

Jefferson and Madison had nearly identical views on religious freedom. Both
saw coercion and state sponsorship of religion as a great evil. In this thinking,
they were probably influenced by the many centuries of religious warfare and
bloodshed that had plagued Europe, as both men were keen students of history.

Yet Jefterson and Madison were not hostile to religion. Evidence for this is
found in the great outpouring of support they received from religious leaders.
Many members of the clergy were weary of government’s attempts to control re-
ligion and eagerly endorsed the efforts of Jefferson and Madison to sever the tie.

Jefferson and Madison did not bequeath us a “Christian nation.” The United
States has never had an established church, and our Constitution grants no
special preference to Christianity. In fact, there is only one reference to religion
in the Constitution proper: Article VI bans “religious tests” for federal office.
The Constitution contains no mention of God.

Again, none of this was done out of hostility toward religion. In fact, the
Founders believed that decoupling church and state would lead to a great flow-
ering of religious freedom and diversity in America. Time has proven them
right. Some scholars have estimated the number of distinct religious denomi-
nations in the country to be as high as 2,000, while people who say they have
no religion account for a growing percentage of the population.

'The phrase “separation of church and state” was used by both Jefferson and
Madison to describe the First Amendment.* Madison, one of the primary au-
thors of the First Amendment, is considered authoritative on this matter. As
president, he vetoed attempts to give churches federal support and even ex-
pressed reservations about issuing proclamations calling for days of prayer and
fasting. (Jefferson did not issue them at all.)

Madison also had concerns about chaplains both in Congress and in the
military.* Madison worried that any entanglement between religion and gov-
ernment would be to the detriment of both institutions.

Despite Madison’s concerns, the constitutionality of the military chaplaincy
does not appear to be in doubt. A challenge to the chaplaincy on establishment
clause grounds was launched in 1979 by two students at Harvard Law School.
'The case, Katcoff v. Marsh, eventually reached the Second US Circuit Court of
Appeals, which ruled that the chaplaincy is constitutional, since its primary
objective is to ensure the free exercise of religion. (The issue did not reach the
Supreme Court, but this is not surprising since the vast majority of cases filed
in federal court never get that far.)’

'The Second Circuit held that the chaplaincy is necessary since service person-
nel are often sent overseas, sometimes to far-flung places, where they might not
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have a house of worship to join. The court did not address the issue of the chap-
laincy at domestic military bases, many of which are served by nearby communi-
ties with a wide variety of houses of worship. Broadly speaking, the court af-
firmed the idea that the chaplaincy’s permissible purpose is to facilitate the free
exercise of religion in circumstances where the military has put people in a situ-
ation that otherwise burdens their ability to engage in their religious freedom.

Challenges and Coercion

As we examine this history, we can see its application to the challenges
Anmerican society faces today, in both military and nonmilitary contexts. One
is diversity. Religious diversity flourishes in an atmosphere of tolerance and
respect. Our First Amendment, and its attendant church-state wall, have fos-
tered that atmosphere. Yet Americans United found some resistance to these
concepts among cadets and staff when it examined the problems at the Air
Force Academy.

Another challenge revolves around questions of sharing faith and allegations
of proselytism. In civilian contexts, individuals are free to share their faith and
invite others to explore it. Indeed, many Christians consider efforts to spread
their faith part of the “Great Commission” handed down to them by Christian-
ity’s founders. But in hierarchical structures, efforts to share faith are sometimes
perceived as unwanted and unwelcome forms of coercion. Concerns are often
expressed that efforts to resist such coercion could affect job advancement.

Again, Jefferson and Madison provide some guidance. Jefferson and Madi-
son believed there should be no state-sponsored coercion in religious matters.
Thus, in the military context, there must be no sponsorship of events or actions
designed to convert someone or to promote certain faiths over others. Interper-
sonal relations can be guided by commonsense rules: One invitation to attend
church may be acceptable. Repeated invitations after no interest has been ex-
pressed or implications that acceptance of such invitations is the key to ad-
vancement/promotion are not welcome and may in fact be unlawful.

In short, we can say that America’s doctrine of church-state separation con-
tains three central concepts:

No coercion in religious matters: Individuals must be free to embrace or
reject any faith. People have the right to change their minds about religion. The
decisions people make about religion—which group to join or whether to join
any—are private and are no business of the government.

No one should be expected to support a religion against his or her will:
Support for religion—financial, physical, and emotional—must be voluntary.
No American should be taxed to pay for the faith of another. All religious
groups must be supported through voluntary channels.

Religious liberty encompasses all religions: Americans may join any num-
ber of religious groups. In the eyes of the law, all religions are equal. Larger
groups do not have more rights than smaller ones. No group was meant to have
favored status or a special relationship with the government.
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Recommendations for the Military

How should these concepts be applied in the armed services? Americans
United believes adoption of the following set of principles would help the mil-
itary deal more effectively with potential religious liberty concerns. Please note
that some of the concepts may reflect current military policies or regulations.
'The problem is, they are apparently not being enforced with vigor or seem oc-
casionally to be ignored entirely. This must change.

End all sponsorship or other direct support of evangelistic rallies or
events designed to persuade service personnel to adopt a certain set of reli-
gious beliefs. No branch of the government, including the military, should
sponsor an evangelistic event. This includes rallies featuring proselytizing
preachers, “Christian rock” bands, revivals, seminars that are in reality covers for
evangelism, and similar events. It is not the job of the military to coerce service
personnel to adopt new religious beliefs, discard the ones they have, or affiliate
with a religious body. The military is required to accommodate the religious
needs of its soldiers. This is a far cry from promoting religion.

Reform the chaplaincy. We must return the chaplaincy to its traditional
role. Chaplains should be facilitators of religious worship, not promoters of
their own faiths. A chaplain’s role is to assist soldiers in discharging their reli-
gious duties. In some cases, this may involve leading a religious service, but in
others, a more passive role might be played. Chaplains must be willing to work
with and respect a variety of religious believers. Those who wish to engage in
the elevation of one religion over all others or in proselytizing activities on
behalf of their own faiths are not good candidates for the chaplaincy. (Obvi-
ously, a chaplain has the right to discuss his or her faith if approached and
asked about it, but spreading a particular version of religion should not be
viewed as the chief goal of the job.)

The armed services might consider moving back toward rules that were in
place in the 1980s that roughly proportioned chaplains according to the reli-
gious demographics of the military as a whole. Currently, the chaplaincy seems
to be heavily tilted toward evangelical/fundamentalist denominations. Mem-
bers of these denominations often represent traditions that place a premium on
recruitment of new members and the aggressive spreading of their particular
interpretation of the gospel. They view service members as a “mission field” and
consider it their calling to proselytize on behalf of their own faith.

This view is at odds with the traditional view of the chaplain. Individuals
who adhere to this perspective will probably make poor chaplains, since their
main goal is to win souls for their own religion, not assist individual soldiers
with whatever religious needs they may have. These aggressive forms of prose-
lytism are bound to increase friction and interfaith tension in the military. This
runs counter to the stated goals of the armed services. Thus, there is nothing
wrong with the military leadership acknowledging this fact and screening po-
tential chaplains to determine their views on these issues. Those whose main
goal is proselytism should be rejected for service.
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In 2008, an Army chaplain from the Unitarian Universalist tradition, writ-
ing on a personal blog, reflected on his decision to serve in the armed forces. In
doing so, the chaplain provided a succinct description of what a chaplain’s job
should be:

My primary duty as a military chaplain is to insure that all of the soldiers under
my care are given the necessary time, space, materials, and freedom to practice
their religion. It is not to proselytize, to convert people to my faith, or to hinder
those who hold a faith other than my own. It is to insure that I help soldiers to
explore and connect deeper with the religious faith they are called to, be it Chris-
tianity, Buddhism, Judaism, Islam, Atheism, Humanism, Paganism, Wicca, Hin-
duism, or anything else.®

This paragraph should be required reading for any individual interested in
entering the military chaplaincy. Anyone who is not willing to respect these
principles should consider alternative employment.

View skeptically extra-legal claims by conservative religious and legal or-
ganizations. Some conservative groups claim that chaplains have a religious-
freedom right under the First Amendment to proselytize. This assertion is un-
likely to stand up in court. In the 1980s, a chaplain at a Veterans Administration
hospital sued under Title VII after he had been told to stop proselytizing by his
superiors.

The Seventh US Circuit Court of Appeals ruled that the hospital had the
authority to curb the chaplain’s actions. Although much of the opinion deals
with this aspect of the dispute, one section did state that the Veterans Admin-
istration may also have the duty, under the establishment clause, to crack down
on proselytism. Observed the court in Baz v. Walters:

The V.A. provides a chaplain service so that veterans confined to its medical
facilities might have the opportunity to participate in worship services, obtain
pastoral counseling and engage in other religious activities if they so desire. If
there were not a chaplaincy program, veterans might have to choose between
accepting the medical treatment to which their military service has entitled
them and going elsewhere in order to freely exercise their chosen religion. This
itself might create a free exercise problem. (The First Amendment “obligates
Congress, upon creating an Army to make religion available to soldiers who
have been moved by the Army to areas of the world where religion of their own
denominations is not available to them.”) But, at the same time, the V.A. must
ensure that the existence of the chaplaincy does not create establishment clause
problems. Unleashing a government-paid chaplain who sees his primary role as
proselytizing upon a captive audience of patients could do exactly that. The V.A.
has established rules and regulations to ensure that those patients who do not
wish to entertain a chaplain’s ministry need not be exposed to it. Far from defining
its own institutional theology, the medical and religious staffs at Danville are
merely attempting to walk a fine constitutional line while safeguarding the
health and well-being of the patients.”

Remind chaplains of the distinction between public and private events. It
is to be expected that there would be a difference between a private funeral
service for a fallen soldier and a public event, such as an induction or graduation
ceremony. A private funeral will reflect the religious views of the deceased and
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will feature prayers, worship, and liturgy that come from that tradition. It should
also be done in consultation with the family members of the deceased and reflect
their wishes, not the chaplain’s.

A public event is different. The audience will consist of service personnel of
many religious traditions (as well as those who hold no particular beliefs). Sec-
tarian prayer, proselytism, and other denomination-specific practices are inap-
propriate at such events. If there must be prayers at public events, they should
be nonsectarian. Furthermore, the military should adopt policies stating that
any chaplain who takes advantage of a public event to proselytize or promote
his or her specific faith should be corrected.®

It is fair to point out there is some debate over what constitutes “nonsectar-
ian” prayer. People may differ on whether terms such as “Lord” or “God the
Father” are appropriate. That discussion will continue, but as it does, it should
be noted that there is a consensus on what types of prayers are not nonsectar-
ian. Those that end “in Jesus’name” or reference specific tenets of a certain faith
do not meet that standard.

The chief of chaplains for each respective branch should take the lead in en-
suring that public events do not become occasions for proselytism. Manuals and
other materials distributed to chaplains should stress this issue, if they do not
already do so. Furthermore, there must be enforcement. A chaplain who know-
ingly and repeatedly violates these standards should be disciplined in the same
manner any other officer would be for disregarding orders or violating policy.

Religious coercion along the chain of command should be banned. High-
ranking officers should be reminded that there is to be no religious coercion or
pressure through the chain of command. Officers should never show preferential
treatment to coreligionists, pressure subordinates to join their faith, or imply to
subordinates that adopting different religious beliefs will be advantageous.
Those who do should be held accountable through the proper channels. How,
where, and when someone worships should be a private matter. An individual’s
religious preference should have no bearing on performance reviews, promotion,
or duty assignments.

'The military should strive to instill a healthy respect for religious diversity in
all of its officers. This issue can be discussed at an appropriate point during of-
ficer training. The logical place for such a discussion is alongside instruction
about racial diversity and what constitutes sexual harassment. The military
strives for a workplace that does not tolerate racial discrimination or sex-based
discrimination. Likewise, it should not tolerate any form of religious discrimi-
nation (or its converse, preference based on shared religious beliefs). Existing
policies that cover racial and sex-based discrimination can most likely be mod-
ified to address religious issues.

Military leaders must understand that a good soldier can hold a variety
of beliefs or nonbeliefs. Men and women of many different backgrounds
feel called upon to serve their country through the armed services. Many are
Christians, but others represent non-Christian traditions or nontheistic ap-
proaches to life.
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Unfortunately, the mind-set of some military leaders seems grounded in
simplistic “God-and-country” rhetoric—that is, their belief is that one cannot
be an effective soldier unless one has also adopted, at the very least, some form
of religious belief. At its most extreme, this view manifests itself as “Christian
soldier” rhetoric—the belief that the most effective soldiers are those who view
their work as an evangelistic mission or those who loudly proclaim to have a
personal relationship with Jesus Christ.

These are dangerous views, and they are fallacious as well. There are indeed
atheists in foxholes. They have always been there and always will.” Effective
soldiers come from many different religious and nonreligious traditions, just as
they come from different racial and socioeconomic backgrounds.

Service personnel should have a better understanding of our rights and
their origins. Members of the military are expected to defend American rights
and freedoms, possibly sacrificing their lives for them. It is difficult to expect
anyone to do such things if these freedoms remain abstractions or are shrouded
in obscurity.

As part of their regular classroom training, military personnel should be told
about the rise of religious freedom in America. They should be told how our
nation came to be home to so many different religious beliefs and taught about
the role separation between church and state played in securing these liberties.
It is not safe to assume that this information is common knowledge among the
American people. Public-opinion polls show that is not the case.

Soldiers should be taught to respect religious differences. It should be made
clear to them that respecting someone else’s religious choice in no way de-
emphasizes their own. A soldier can truly believe that his chosen faith is “right”
and “true,” while still respecting a fellow soldier’s decision to affiliate with an-
other faith group. There should be zero tolerance for those who fail to respect
the views of others or who engage in activities such as slurs or assault due to
religious differences.

In recent years, some public schools have adopted curriculum materials de-
signed to instill respect for religious pluralism. This material could easily be
adapted for military use. Such materials are not designed to change anyone’s
religious views; rather, they stress the point that people can believe deeply in
their own faith tradition while still respecting the equal rights of others and
working toward common civic goals.

End the quasi-official status of evangelical groups. Several evangelical or-
ganizations seek to convert members of the military. This is their right, but they
must do so outside of official channels. These organizations have no right to use
the power and prestige of the military to spread religious messages.

In 2006, a group called Christian Embassy came under scrutiny after it re-
leased a video that included interviews with several high-ranking military of-
ficers at the Pentagon. The Department of Defense’s inspector general later
concluded that seven officers acted inappropriately by appearing in the film,
which Christian Embassy used for fund-raising.
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It was also reported that the group had free access to the Pentagon. In fact,
during the investigation, some officers told the inspector general that they be-
lieved Christian Embassy had some type of permission or authority to be in the
Pentagon. The office recommended that the organization’s special access to the
Pentagon be discontinued.

Following the Christian Embassy flap, other reports surfaced of close rela-
tionships between branches of the military and evangelistic organizations. In
May 2007, Americans United and the Military Religious Freedom Foundation
protested Army and Air Force sponsorship of an evangelistic rally at Stone
Mountain Park in Georgia. The event was sponsored by Task Force Patriot
USA, a group that says it exists for “the purpose of sharing the fullness of life
in Jesus Christ with all U.S. military, military veterans and families.” Military
cosponsorship of the event was subsequently dropped.’

Branches of the military should cease working with these organizations. The
military should not sponsor evangelistic events or even promote them. Doing
so may imply that the military endorses a certain brand of Christianity. The
military, as an arm of the government, may not endorse any form of religion.
Enforcement of this basic constitutional principle must come from the highest
sources and filter down the chain of command.

Conclusion

'The First Amendment guarantees all Americans religious-freedom rights. At
the same time, the unique demands of military service place special controls and
regulations on religious free exercise that might not survive in other contexts.

The military may, for example, place restrictions on efforts by service per-
sonnel to proselytize the native population of Muslim nations or ban such ac-
tivity outright. Such regulations have been promulgated and are in effect in
both Iraq and Afghanistan. The belief is that efforts to convert Iraqis and Af-
ghans from Islam to conservative Christianity reinforce the perception that the
United States is engaged in a type of “religious war,” which could disrupt efforts
to bring stability and effective governance to both nations.

We believe that the military may exercise control over and curb activities by
chaplains and other military personnel, since those persons are acting as offi-
cial agents of the government. Such controls would likely not survive in a ci-
vilian context, nor would they be desirable. In the military, they are both
needed and required.

Likewise, it is not unreasonable to expect officers in a hierarchical chain of
command to refrain from religious coercion or from closely aligning them-
selves, in an official capacity, with certain religious groups at the expense of
others. A theologically diverse military that reflects the makeup of the nation
at large is in our country’s best interest.

These regulations are not designed to stifle religious freedom. To the con-
trary, requiring chaplains to be respectful of all faiths and to refrain from en-
gaging in heavy-handed forms of proselytism protects religious liberty.
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Demanding respect for religious pluralism along the chain of command is not
just reasonable, it is vital.

At all times, any soldier is free to explore the faith of his or her choosing.
But that act must be voluntarily initiated and free of even the hint of coercion.
A military whose chaplaincy or hierarchy is too closely aligned with one nar-
row expression of Christianity and sees its goals partly in theological terms
(“saving souls,” “winning converts for Jesus,” “advancing the kingdom,” etc.) is
bound to eventually fail to meet its objectives and end up doing a disservice to
the very people it is pledged to support—the American public.

Notes

1. The Air Force report can be viewed at http://www.foxnews.com/projects/pdf/HQ_Review
_Group_Report.pdf.

2. 'This historical review is based on several sources, primarily Isaac Kramnick and R. Laurence
Moore, The Godless Constitution: The Case against Religious Freedom (New York: W. W. Norton, 1997);
Leo Pfeffer, Church, State, and Freedom (Boston: Beacon Press, 1953); and John M. Swomley, Refigious
Liberty and the Secular State: The Constitutional Context (Buffalo, NY: Prometheus Books, 1987).

3. Jefferson’s famous letter to the Danbury Baptists, which contains the “wall of separation
between church and state” reference, can be read at http://www.au.org/resources/history/old-docs/
jeffersons-letter-to-the.pdf.

4. See Madison’s “Detached Memoranda,” at http://press-pubs.uchicago.edu/founders/
documents/amendl_religions64.html.

5. See full text of the ruling at http://www.usafa.edu/isme/ISME07/Rosen07.html.

6. Collected from http://celestiallands.org/wayside/?p=62.

7. 'The full opinion may be read at http://openjurist.org/782/£2d/701/baz-v-n-walters-sh-d.

8. The US Supreme Court has endorsed this standard for prayers held before meetings of
government bodies. See Marsh v. Chambers, http://caselaw.lp.findlaw.com/scripts/getcase.plPcourt
=US&vol=463&invol=783.

9. The Military Association of Atheists and Freethinkers maintains a list of active-duty and
retired service personnel who identify as nontheistic. It can be viewed at www.maaf.info/expaif
.html.

10. See http://www.au.org/media/church-and-state/archives/2007/07/military-backs-a.html.
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CHAPTER2

BURNING BIBLES AND
CENSORING PRAYERS

IS THAT DEFENDING OUR CONSTITUTION?

Gordon James Klingenschmitt

Introduction

he principle of religious freedom is perhaps the most original American

ideal. Many of our forefathers sought to escape religious persecution and
create a democracy, which categorically rejects totalitarian forms of govern-
ment that either enforce one religion upon an entire society (as most Islamic
states do) or forbid any forms of religious expression (as most Communist
states did). Finding a balanced approach to “democratic diversity” defeats to-
talitarianism and permits individuals to express their own faith. It is a challeng-
ing but worthwhile endeavor, especially within the ranks of the military.

The American military has served as a crucible for recent debate about free-
dom of religious expression and the private rights of our Soldiers, Sailors, Air-
men, Marines—even chaplains—to publicly express their own private faith.
Two recent “headline” case studies merit careful consideration: the rights of our
Soldiers to receive, own, and even distribute Christian Bibles in their unofficial
off-duty capacity and the rights of military chaplains of all faiths to pray diverse
Christian, Jewish, Buddhist, Muslim, or other prayers in public ceremonies.

Case Study No. 1:
Pentagon Defends Burning Christian Bibles

A Pentagon spokesman under the Obama administration recently ac-
knowledged the seizure and destruction of privately owned Bibles from
American Soldiers serving in Afghanistan. The Bibles had been printed in the
local Pashto and Dari languages and sent by private donors (in 2008 under the
Bush administration) to American Christian Soldiers and chaplains for distri-
bution to American troops on overseas military bases during optionally at-
tended Christian worship services.!

25
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If the Bibles hadn't been recently seized and destroyed, our troops could
have /legally given the Bibles as gifts during off-duty time to Afghani citizens
who welcome our troops in their homes, as an expression of American grati-
tude for Afghani hospitality, thereby promoting the democratic ideals of free-
dom of religion and freedom of the press.

On 4 May 2009, the Muslim-controlled al-Jazeera television network re-
leased year-old video footage? of the subject Christian Bibles, given to American
Soldiers inside the chapel on the Bagram Air Base while listening to a chaplain
whose sermon encouraged outreach and personal evangelism. Media fireworks
ensued. The American values of freedom of religion, press, assembly, and
speech offended some Afghani extremist Muslim groups® and angered a small
group of American atheists.* They immediately demanded the chaplain be
punished for “proselytizing”because he simply repeated Jesus’words in church,
quoting Matthew 28:19, which instructs Christians to “go ye therefore and
teach all nations.”

When questioned about the authenticity of the al-Jazeera video, US Army
Col Greg Julian admitted the al-Jazeera reporting was biased against the
American Christians: “Most of this is taken out of context . . . this is irrespon-
sible and inappropriate journalism.” Can you imagine the media outrage if we
had burned the Koran instead of the Bible? The hypocrisy of the contrast be-
tween al-Jazeera’s celebration at our burning of Christian Bibles at Bagram (a
story ignored by mainstream American media) and their horrified allegations of
“torture” when we allegedly mistreated the Koran at Guantanamo Bay (a story
covered widely by American mainstream media)°® is breathtaking, in my opinion.

To avoid further public controversy, American military personnel caved in
to pressure from atheist and Muslim extremist groups and confiscated troops’
privately owned Bibles amid concern they would be used to try to convert Af-
ghans.” “Military rules forbid troops of any religion from proselytizing while
deployed there,” United States Central Command (USCENTCOM) spokes-
man Lt Col Mark Wright told CNN.# The constitutionality of any such “rules”
remains untested by American courts.

'The new Afghani constitution clearly protects freedom of the press and free-
dom of religion among foreigners. No current Afghani laws were broken by our
troops, and no charges were filed against any commander or Soldier. Al-Jazeera
filmmaker Brian Hughes admitted the Bibles could have been useful in helping
Soldiers learn the Pashto and Dari languages of the Afghan people.

Without compensation to their owners, the privately owned Bibles were
confiscated and destroyed. US military spokesman Maj Jennifer Willis told
Reuters reporters, “I can now confirm that the Bibles shown on al-Jazeera’s clip
were, in fact, collected by the chaplains and later destroyed. They were never
distributed.” Her careful use of the words “later” and “now” indicates the Bibles
were destroyed in August 2009, only after and because of the recently publi-
cized video. But regardless of when the Bibles were destroyed, the Obama ad-
ministration now defends their destruction as required by policy. “The trans-
lated Bibles were never distributed as far as we know,” Willis continued,
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“because the Soldier understood that if he distributed them, he would be in
violation of General Order No. 1, and he would be subject to punishment.”

“Punishment” for exercising freedom of the press? How can the free printing
of books be both constitutionally protected and punishable, simultaneously? And
what information printed inside that book is so dangerous that it must be
banned?'® Why has our Pentagon suddenly adopted a Communist ideology that
publicly defends the burning of the Bible as a banned book? (By contrast, por-
nography remains rampant on our military bases; ask any G.I.) Further discussion
of USCENTCOM’s General Order No. 1 and its defensibility under American
law will follow, but first, let’s examine Afghanistan’s new religious law.

Examining the development of the new Afghani constitutional law and its
dramatic social conflict with its predecessor law of the totalitarian Taliban re-
gime will help us understand how to support the new democracy and defeat the
remnants of the old regime. A short case study concerning Abdul Rahman will
highlight this old-law versus new-law conflict and perhaps inform our role as
outsiders involved in that continuing struggle to assist those seeking a truly
democratic future.

The Afghani Constitution

The supposed USCENTCOM military rules that “require” burning Bibles
appear to conflict not only with the First Amendment of the US Constitu-
tion," but also with the new Afghani constitution ratified in September 2005,
which specifically protects everybody’s freedom to print and distribute Chris-
tian Bibles. The Afghani constitution states in Article 34: “Freedom of expres-
sion shall be inviolable. Every Afghan shall have the right to express thoughts
through speech, writing, illustrations as well as other means in accordance with
provisions of this constitution. Every Afghan shall have the right, according to
provisions of law, to print and publish on subjects without prior submission to
state authorities.” ‘The Afghani constitution also protects practitioners of other
faiths, including Americans practicing the Christian faith, by stating that
followers of other religions are ‘free to exercise their faith and perform their
religious rites.” Article 7 emphasizes that all legislation must be defined ‘in
accordance with international human rights laws.”* This latter phrase may re-
late to United Nations declarations designed to protect free religious expres-
sion for all faiths, again including Christianity.

Yet these apparently democratic phrases of their constitution may conflict
with totalitarian phrases of their constitution, such as ‘the religion of the state of
the Islamic Republic of Afghanistan is the sacred religion of Islam,” and “no law
can be contrary to the beliefs and provisions of the sacred religion of Islam.” In
matters upon which the constitution of Afghanistan remains silent, it recognizes
and delegates jurisprudence (among six other tribal schools) to the Hanafi tradi-
tion, which extremists believe mandates the death penalty for apostasy from Islam.
Hence some legal tension exists between the subordinate but extremist Hanafi
tradition and the moderate but overarching Afghani constitution.
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Abdul Rahman

When Afghani citizen Abdul Rahman was arrested in February 2006 for
the “crime” of apostasy against Islam because he converted to Christianity, the
Afghan courts had their first opportunity to test the possibility of conflicts be-
tween the Afghani constitution, which may have protected his rights, and the
subordinate Hanafl tradition, which may have mandated his death. Three trial
judges disputed his fate, one of whom, Judge Ansarullah Mawlafizada, stated,
“the Prophet Muhammad has said several times that those who convert from Islam
should be killed if they refuse to come back. Islam is a religion of peace, tolerance,
kindness and integrity. That is why we have told him if he regrets what he did,
then we will forgive him” (emphasis added).!* Clearly this ideology reminds us
of the “Taliban mentality,” which enslaved their women under burkas and flew
planes into the World Trade Center and Pentagon. So long as this ideology
remains uncontested, both America and freedom remain in grave danger.

Another Muslim extremist, Maulavi Habibullah, told more than a thousand
clerics and young people gathered in Kabul that “Afghanistan does not have any
obligations under international laws. The prophet says, when somebody changes
religion, he must be killed” (emphasis added).” When facing a possible death
sentence, Abdul Rahman held firm to his convictions: “They want to sentence
me to death and I accept it. .. .I am a Christian, which means I believe in the
Trinity. . . . I believe in Jesus Christ.”® Ultimately the Afghani courts avoided
ruling on the merits of their own constitutional dilemma. Instead, they declared
Rahman insane and deported him to Italy. This occurred in the face of great
international pressure, including a protest from the Bush administration.

An Honest Question for Totalitarians

The preceding background lays the foundation for the following deeper
question about long-term American security. People have argued that by
burning our own troops’ Bibles, we enhance the short-term security of our
forces. If we hadn’t destroyed the Bibles, our military might be seen as Christian
crusaders. In principle, I almost agree. Our troops should never be tasked to
promote one faith over another. But shouldn’t we still promote democracy and
freedom of individual religious choice over totalitarian suppression?

In the days of Ronald Reagan, this was not debatable. Totalitarian regimes
that banned free presses were openly declared as evil. We Cold War warriors
cannot soon forget the Soviet barricades that banned guns, drugs, and Bibles
as “equally dangerous”illegal contraband. But in the long term, one must won-
der if our own military has recoiled under pressure from atheists or Muslim
extremists.

It’s Not Proselytizing, It’s Evangelism

The 4 May 2009 al-Jazeera video proves the chaplain properly explained
USCENTCOM’s General Order No. 1, which prohibits “proselytizing of any
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religion, faith or practice”—that is, forcible religious conversions by threats or
weapons. However, it does permit Soldiers of any religion to engage in non-
threatening “evangelism’—that is, voluntary conversations about their faith. It
also allows the giving of private gifts, including books, to Afghani citizens dur-
ing oft-duty hours in the Soldiers’unofhicial capacity.

Before assuming “forced proselytizing” and “voluntary evangelism” mean the
same things, you might consider that academic theologians'” must necessarily
draw some legal distinction between the terms for several reasons, the first of
which appeals to our own Constitution.

How Would You Enforce General Order No. 1?

Imagine that youre a commander, and some young Soldier who is off duty,
unarmed, and not in uniform (in his private, unofficial capacity) is invited to
the home of an Afghani national. During dinner, he casually talks about his
faith in Jesus Christ and gives the Afghani his own Bible as a gift. You counsel
him, as you don’t think it’s wise, but he claims he has freedom to act as he did.
Let’s also assume he writes his congressman. Now you hesitate to reassign him
since it might be considered an act of reprisal. So will you punish him if he does
it again? Will you court-martial your Soldier for violating General Order No.
1? Let’s suppose you do. How likely is it that his legal defense will involve the
First Amendment, which both you and he have sworn to defend? Will you now
oppose this? As the prosecuting JAG officer, will you argue that the First
Amendment does not protect our own Soldiers’ private rights to free religious
expression and freedom of the press?

In doing so, not only would you risk violating your own oath, but you'd likely
lose the argument in court, since the Supreme Court has ruled “military per-
sonnel do not forfeit their constitutional rights as a price of enlistment. Except
as otherwise required by ‘interests of the highest order,” soldiers as well as
civilians are entitled to follow the dictates of their faiths.”*® It’s not unthinkable
that a commander will try to argue in court someday soon that “interests of the
highest order” require enforcing totalitarian atheistic silence upon our off-duty
troops, necessitating the seizure of their privately owned Bibles. Perhaps “in-
terests of the highest order” require that we defeat the Taliban ideology, not
embrace their anti-liberty values.

Bibles Cannot Proselytize All by Themselves

Christian scripture and the teachings of Jesus are actually embraced as one of
five “Injil” holy books for Muslim teaching and praised 12 times in the Koran as
compatible with Islam. Christian Bibles cannot proselytize converts, since the
teachings of Islam praise those same Bibles as useful to the Muslim faith. Knee-
jerk confiscation neglects the possibility that the Bibles were intended for distri-
bution to Afghani Christians who love the scriptures, not Afghani terrorists
who hate them. Bibles cannot proselytize those who already share that faith.



30 KLINGENSCHMITT * BURNING BIBLES

Just some friendly advice: You'll be better off saying “the Soldiers and chap-
lains didn’t forcibly proselytize anybody using threats or weapons, so they didn’t
violate General Order No. 1 just by talking about their faith.”

Policy Implications

Unless we draw a reasonable distinction between forced proselytizing and
voluntary evangelism, General Order No. 1 will become unenforceable, and
somebody will:

1. wrongly prosecute a Soldier for merely talking about his or her own
private faith,

2. support the Taliban’s totalitarian enforcement of the Hanafi tradition
over the Afghani constitution,

3. become a domestic enemy of the US Constitution,
become a persecutor of the Christian faith,

5. oppose the very notions of religious liberty upon which our Founding
Fathers established our nation,

6. turn our own military into a Taliban-controlled regime, and

take steps toward converting the rest of America into the Communist or
Muslim-extremist enemy of religious liberty.

Why would anybody want to do that?

Let’s just agree that “evangelism is not a crime” and “the Bible is not a banned
book.” Coincidentally, my nationally organized radio campaign and online peti-
tioners put nearly 200,000 faxes into the US Congress during August 2009
stating exactly that. Scores of inquiries have begun flowing downbhill, and the
Bible-burning commanders will answer to Congress, when Bible-defending pe-
titioners enjoy an 85 percent public approval rating on similar religious liberty
issues. Pentagon promotions to flag rank are scrutinized by the same congress-
men we're faxing. Nothing escapes the public eye. The transparent system de-
signed by our Founding Fathers works very well.

Gen Douglas MacArthur Encouraged Evangelism

After World War II, to carry out the democratization of Japan, five-star
General of the Army Douglas MacArthur brought Christian leaders to the
country to meet with Emperor Hirohito and encouraged mass distribution of
Bibles to the population. MacArthur later stated to a visiting American church-
man, “We must have ten thousand Christian missionaries and a million bibles
to complete the occupation of this land.”*

In 2009, instead of confronting Muslim and atheist enemies of religious
liberty, Adm Mike Mullen, chairman of the Joint Chiefs of Staff, now appears
to support the destruction of the Soldiers’ privately owned Bibles, stating dur-
ing a Pentagon briefing that the military’s position is that it will never “push
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any specific religion.” He did not address the possibility that by seizing and
burning privately owned Bibles the Obama administration may now endorse
enforcing atheistic silence upon our troops against their private rights. How far
has liberty fallen in 60 short years?

Case Study No. 2:

Praying in Public in Jesus’ Name

Having considered the first case study about the wisdom or lack thereof in
burning the privately owned Bibles of American Soldiers, let us transition to our
second case study involving the suppression of free speech by chaplains who
pray publicly “in Jesus name.” To better understand the context which led to this
suppression, we should consider some historical background, starting with the
complaints of atheists who oppose freedom of speech by military chaplains.

Mikey Weinstein stands as a leading voice of opposition to religious expres-
sion by Christians in the military. For example, he demanded the chaplain who
distributed the Bibles in the al-Jazeera video be court-martialed for encouraging
voluntary evangelism in church, despite the Pentagon’s claim that the same chap-
lain somehow assisted in confiscating the Bibles. Mr. Weinstein’s group, the
Military Religious Freedom Foundation, has repeatedly sued the military to
silence our troops and chaplains, but they’ve not yet won any lawsuits.

Court-Martial the Army Chief of Chaplains?

The favorite new ploy of the Military Religious Freedom Foundation is to
intimidate some troops into silence by issuing press releases demanding the
court-martial of any Soldier or chaplain who talks publicly about his or her
faith. For example, Weinstein recently demanded the Army court-martial their
chief of chaplains, Maj Gen Douglas Carver, because Chaplain Carver issued a
proclamation calling for a day of prayer and fasting for our troops.* The chief
of chaplains’ proclamation called for voluntary prayer by chaplains of all diverse
faiths to act “in keeping with your religious traditions,” and support our troops
who face difficult traumas, pressures, and temptations toward suicide. Carver
consulted with two senior Jewish chaplains before issuing the proclamation.

Weinstein claims that no chaplain can encourage prayer or Bible reading
without violating what he pretends is a constitutional mandate separating church
from state. “These inciteful actions are grossly offensive to not only Muslims in
Afghanistan and across the world, but to all those who hold faith in the U.S.
Constitution,” said Weinstein of the troops’ Bibles in Afghanistan.”

Courts Defend Christian Speech by Military Commanders

Since losing his 2005 lawsuit about “too much Jesus” at the Air Force
Academy, Mr. Weinstein gained little policy traction in his quest to prohibit



32 KLINGENSCHMITT * BURNING BIBLES

freedom of expression by military Christians. US district judge James A. Parker
in Albuquerque, New Mexico, in a 16-page decision, said the complainants:

could not claim their First Amendment rights were violated since they no longer
attended the Academy. Moreover, the group failed to give specific examples of
which cadets were harmed, or when. Without that personal link or connection to
future misconduct, plaintiffs have simply not shown that they will suffer an injury
in fact that is both concrete and particularized and actual or imminent.?? In 2005,
an Air Force task force concluded there was no overt religious discrimination at
the school but that some cadets and staff were insensitive.?

Other inspector-general complaints filed by Mr. Weinstein are routinely pub-
licized by the New York Times.** But when they are resolved in favor of free
Christian expression, the New York Times ironically fails to report the outcome.
For example, on 30 March 2009 the Air Force dismissed Weinstein’s complaint
against Col Kimberly Toney, who was cleared of any wrongdoing after sending
an inspirational email to 3,000 subordinates.”

Can Military Chaplains Pray Publicly in Jesus’ Name?

In June 2009, the US Congress again began consideration of a bipartisan bill
supporting military chaplains’ rights, cosponsored by two North Carolina con-
gressmen, Mike Mclntyre (D-NC) and Walter Jones (R-NC), in the House
Armed Services Committee. The pro-chaplain bill, HR 268, would simply
guarantee military chaplains of all faiths the right to pray publicly according to
the dictates of their conscience. “If called upon to lead a prayer outside of a re-
ligious service, a chaplain shall have the prerogative to close the prayer accord-
ing to the dictates of the chaplain’s own conscience,” the new bill declares.?

The bill was deemed necessary due to recent legal attacks against the 1860
law, originally signed into military regulations by Pres. Abraham Lincoln, now
codified in US Code Title 10 Section 6031: “An officer in the Chaplain Corps
may conduct ‘public worship’ according to the manner and forms of the church
of which he is a member” (emphasis added). Chaplains who respect that old
law have come under fire by liberals redefining the scope of “public worship.”

Censoring Chaplains’ Prayers

In 2006, the Air Force temporarily mollified atheist complainers by issuing
restrictive guidelines,” and Navy secretary Donald C. Winter signed regula-
tion SECNAVINST 1730.7C, Religious Ministry within the Department of the
Nawvy, redefining public worship as only that which occurs safe inside Sunday
chapel. Both Air Force and Navy guidelines at that time temporarily prohibited
chaplains of Christian, Muslim, Buddhist, or Jewish faiths from using sectarian
words like “Jesus,” “Allah,” “Buddha,” or “Adonai” in their public prayers and
mandated that all chaplains conform to pray neutered, government-sanitized
“nonsectarian” prayers instead. The secular groups then demanded enforcement
of those restrictions to proselytize the evangelicals to water down their prayers
or be punished with government sword.
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Public Worship versus Worshiping in Public

As a former US Navy evangelical chaplain, I took a stand by personally
whistle-blowing and then violating those restrictions. Ironically my complaint
appeared above the fold on the front page of the Washington Times™ directly be-
side the story about Abdul Rahman’s apostasy trial in Afghanistan. The following
week, I dared to pray “in Jesus’name” in uniform?® at a Thursday press conference
outside the White House. Six months later, I was court-martialed for worshiping
in public in uniform, since the Navy judge enforced SECNAVINST 1730.7C

and ruled that public worship was protected, but worshiping in public was not.*

Restrictive Guidelines Rescinded in 2006

Together, my friends and I fought back and won on Capitol Hill. When
300,000 petitioners, 75 congressmen, 35 pro-family groups, and 85 percent of
polled voters expressed outrage on my behalf,’ Pres. George Bush signed the
conference report to the 2007 Defense Authorization Act passed by a pro-faith
Congress, who rescinded the exact same Navy policy enforced against me and
also rescinded the restrictive Air Force guidelines, restoring “public worship” to
its original broader meaning.

Since 2007, all military chaplains have been free again® to pray publicly in
Jesus’ name (or however they wish) everywhere, seven days a week, even in
uniform, and even at public ceremonies outside of chapel. This victory for reli-
gious freedom, which was not grandfathered back to my case, cost me my ca-
reer and pension.*

Policy Implications
Since Congress rescinded prayer content restrictions in 2006:

1. Free speech, freedom of religious expression, and diversity rights are
now extended to chaplains and troops equally.

2. No longer are the words “Jesus” or “Christ” or “savior” banned as illegal

speech.

3. Chaplains are free to pray in Jesus’ name even in public, even in front of
non-Christians, so long as members of other faiths are granted the same
liberty, taking turns.

4. Commanders who attempt to silence or censor their chaplains’ or troops’
religious speech no longer enjoy policy protection; they do so at their
own risk.

5. Commanders who attempt to enforce a universalist, nonsectarian brand
of watered-down faith upon all the troops stand in danger of violating
both the establishment clause and the free exercise clause of the First
Amendment.
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6. Commanders who censor the content of religious speech may reduce
the short-term complaints of easily offended listeners, but they risk the
long-term goals of protecting American ideals of free speech and free
religious expression.

7. Commanders can better educate Soldiers of all faiths on the ideals of
tolerance when they set a personal example of tolerance toward faiths
they may not personally share.

What the Supreme Court Said

Regarding censorship of public prayer content, the US Supreme Court ruled
in a 1991 case, Lee v. Weisman, that the government cannot censor the content
of anyone’s prayer:

The government may not establish an official or civic religion as a means of

avoiding the establishment of a religion with more specific creeds. . . . The State’s

role did not end with the decision to include a prayer and with the choice of
clergyman. Principal Lee provided Rabbi Gutterman with a copy of the “Guide-
lines for Civic Occasions”and advised him that his prayers should be nonsectarian.

Through these means, the principal directed and controlled the content of the

prayers. Even if the only sanction for ignoring the instructions were that the

rabbi would not be invited back, we think no religious representative who valued
his or her continued reputation and effectiveness in the community would incur
the State’s displeasure in this regard. It is a cornerstone principle of our Estab-
lishment Clause jurisprudence that it is no part of the business of government to
compose official prayers for any group of the American people to recite as a part
of a religious program carried on by government, Engel v. Vitale, (1962), and that
is what the school officials attempted to do.

The First Amendment, as interpreted by our Supreme Court, protects every-
body’s right to compose their own diverse prayer content, whenever invited to
pray. When this school prayer dictum is properly applied as precedent for all
legislative or military prayers, then no government, especially the federal govern-
ment, can censor or regulate the content of military chaplains’ public prayers or
enforce its preferred nonsectarian religion over a sectarian view.

Two Conflicting Appeals Court Rulings

Others may disagree, and the uncertainty about the question is compounded
by two conflicting 2008 court rulings by the Fourth and Eleventh Circuit
Courts of Appeals. Respectively, Turner v. Fredericksburg ruled governments
are able (but not required) to mandate nonsectarian prayer speech in govern-
ment forums, but Pelphrey v. Cobb County ruled governments cannot censor
anybody’s prayers, ever.* The tendency of local governments and commanders
to make up their own conflicting policies has led Congress to reexamine the
issue. Mr. Jones and Mr. McIntyre’s bill currently lies on the table in the House
Armed Services Committee.?
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Local Battles over Chaplains’ Rights

Since Congress rescinded nationwide restrictions, other local restrictions
have emerged. One Air Force commander in Oklahoma issued a basewide ban
on Jesus prayers by chaplains, only to have that ban lifted by the next com-
mander. A handful of evangelical Army chaplains reported religious harass-
ment and were not promoted by hostile commanders. Rutherford Institute at-
torney Art Schulcz, suing the Navy on behalf of 65 evangelical chaplains, lost a
DC Appeals Court decision which granted Catholic priests retention well be-
yond the mandatory retirement age for Protestants.®

Last summer the American Civil Liberties Union (ACLU) threatened to sue
the US Naval Academy to stop their noon prayer tradition, ongoing since 1845.
But the Departments of Justice and the Navy defended the students’ right to
pray, led by rotating chaplains of diverse faiths: Muslim, Jewish, Catholic,
Protestant, and Buddhist.?”

Conclusion

As partly stated in another journal article recommended for further read-
ing,% please consider four concluding personal thoughts:

1. I believe in good order and discipline. Soldiers, Sailors, Airmen,
Marines—even chaplains—should march in formation, salute the flag,
and obey lawful orders. But no military member should ever be punished,
excluded, censored, or forced to pray to the government’s nonsectarian
god. Furthermore, military members should never have their books
seized and burned by our own American government because the
content of the book is too religious.

2. I believe in freedom. The commander’s key to “order” isn't totalitarian
suppression but equal access and equal opportunity for all.

3. Who's proselytizing whom? When easily oftended folks disagreed
with my prayers, or refused the Bibles I freely offered, they were never
punished. But when I declined to pray to the government’s nonsectarian,
neutered version of god, I was punished with the full weight of the
US government and so were our troops wrongly threatened with such
punishment in Afghanistan. The enemies of religious liberty now
proselytize the Christians with government sword, not vice versa.

4. Censorship of religious expression may enhance short-term security
by mollifying those who are easily offended, but it hurts long-term
security by teaching the complainers that we will do their bidding, that
we willingly enable the enemies of religious liberty, and that we will
promote intolerance and hatred of all things Christian or otherwise
sectarian, which only encourages them to complain louder, since their
complaints succeed in converting us without much fight for liberty. We
fear their complaints so much that we begin to turn our own swords
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upon ourselves. Instead we need courage to simply let them be offended
and defend the uniquely American ideals of free speech, free press, and
free religious expression.

When commanders enforce state atheism or abuse rank to universalize one
preferred nonsectarian, “pluralistic” religion upon their entire unit, they’re shov-
ing their nonreligion down our throats, not vice versa.

'The prophet Elijah said to the prophets of Baal, “You call on the name of
your god [Baal], and I will call on the name of the name of the Lord [ Jehovah],
and the God who answers by fire, He is God.” And all the people answered and
said, “That is a good idea.”

Democratic diversity is a good idea. Totalitarian pluralism is a bad idea.
Totalitarian atheism is even worse. Let all diverse people pray, publicly each to
their own God, print their own books, and take turns sharing their own indi-
vidualized faith ideas with people in the world around them. It’s called reli-
gious freedom. And that is a grea idea.
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CHAPTER3

THE NEED FOR (MORE) NEW
GUIDANCE REGARDING RELIGIOUS
EXPRESSION IN THE AIR FORCE

Paula M. Grant

Introduction

Over the past few years, the United States armed services have repeatedly found
themselves in the news because of conflicts surrounding religious expression.
These conflicts raise constitutional issues, as commanders and lawyers attempt to
strike a balance between members’ rights under three major First Amendment
clauses—the establishment clause, the free exercise clause, and the free speech
clause. In striking that balance, commanders and lawyers must currently sift through
many layers of confusing guidance. The lack of clear, commander-friendly guidance
on the issue of religious expression in the Air Force compels commanders to waste
valuable mission time searching for answers.

'This chapter will briefly review the history of recent conflicts surrounding
religious expression in the military, explore the history of Supreme Court and
congressional mandates on religious expression issues, and examine Department
of Defense rules on religious accommodation and expression. In addition, this
chapter will analyze both current and previously issued Air Force guidance on
religious expression, including the 2005 “Interim Guidelines Concerning Free
Exercise of Religion in the Air Force” and the 2006 “Revised Interim Guidelines
Concerning Free Exercise of Religion in the Air Force.” Finally, this chapter will
suggest new guidance regarding religious expression for uniformed Air Force
members which should be considered for implementation Department of
Defense—wide. The suggested new guidance incorporates Supreme Court, congres-
sional, and Department of Defense mandates, yet is clear enough for commanders
to apply without the necessity for consultation with a lawyer-chaplain team.

Problem Background

The United States military has recently been forced to deal with several
high-visibility religious issues, including those at the service academies, in basic
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training, at the Pentagon, and in deployed locations. Starting with the Air
Force, in 2003 the Christian Leadership Ministries published an annual adver-
tisement in the United States Air Force Academy (USAFA) base paper includ-
ing the statement, “We believe that Jesus Christ is the only real hope for the
world. If you would like to discuss Jesus, feel free to contact one of us!” The
signatories included over 200 USAFA faculty and staff, including a majority of
USAFA department heads.!

In 2004, Christian Embassy, a group established in 1975 to minister to mem-
bers of Congress, ambassadors, presidential appointees, and Pentagon officials,?
filmed a promotional video inside the Pentagon showing several generals and
senior defense officials talking about the importance of religion in their jobs and
lives. In 2007, the Department of Defense inspector general publicly released a
report finding that senior Army and Air Force personnel violated the Joint
Ethics Regulation when they participated in the video while in uniform and on
active duty.’

On 28 April 2005, Americans United for the Separation of Church and
State sent a multipage complaint to then—Secretary of Defense Donald Rums-
feld, documenting what it called systematic and pervasive religious bias and
intolerance at the highest levels of the USAFA command structure.* On 2 May
2005, the acting secretary of the Air Force directed a team investigation to as-
sess the religious climate at USAFA.S Also in May 2005, Chaplain (Capt)
Melinda Morton, assigned to USAFA, stated that the religious problem at
USAFA “is pervasive.”

In June 2005, the Headquarters Review Group Concerning the Religious
Climate at the US Air Force Academy (hereafter, Review Group) released its
report. The report documented seven specific events of what appeared to be
“questionable behavior” and referred those events for command follow-up. In
addition, the Review Group identified nine findings regarding the overall climate
and made nine recommendations. The first recommendation was to “develop
policy guidelines for Air Force commanders and supervisors regarding religious
expression.””

In July 2005, Chaplain (Brig Gen) Cecil Richardson, then the deputy chief
of Air Force chaplains (a major general and chief of Air Force chaplains at the
time of publication), stated in a New Yor# Times interview, “We [chaplains] will
not proselytize, but we reserve the right to evangelize the unchurched.” The
distinction, he said, is that proselytizing is trying to convert someone in an ag-
gressive way, while evangelizing is more “gently” sharing the gospel.’

On 6 October 2005, USAFA graduate Mikey Weinstein joined four 2004
USAFA graduates in suing the Air Force in federal district court, claiming that
USAFA illegally imposed Christianity on cadets at USAFA. The case was dis-
missed by the judge a year later, who ruled that the plaintiffs had graduated and
were thus unable to prove any direct harm.'

On 25 October 2006, former Navy chaplain Gordon Klingenschmitt filed
suit against the Navy in federal district court for, among other claims, violating
his First Amendment rights by discouraging him from praying in the name of
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Jesus." While he was a Navy chaplain, Klingenschmitt’s commander issued
him a direct order which instructed him that he could only wear his uniform if
conducting a bona fide religious service. Soon afterward, Klingenschmitt con-
ducted a prayer vigil in uniform outside the White House, followed by a news
conference to pressure Pres. George W. Bush to issue an executive order re-
garding military chaplains’ right to pray as they wished. Klingenschmitt was
subsequently court-martialed for failing to obey a direct order and was involun-
tarily separated from the Navy."

The religious issues continued well into 2008. In February 2008, USAFA
was criticized by Muslim and religious freedom organizations for playing host
to and paying three speakers who critics say are evangelical Christians pretend-
ing to be alleged former Muslim terrorists.”® On 5 March 2008, Army SPC
Jeremy Hall, an atheist, and the Military Religious Freedom Foundation,
headed by Weinstein, filed suit against Secretary of Defense Robert Gates and
SPC Hall’s commander, MAJ Freddy Welborn. The suit alleged that SPC Hall
was denied his First Amendment right to be free of government-sponsored
religious activity.’* On 10 October 2008, the plaintiffs dropped the suit.

In August 2008, the Air Force Times interviewed Chaplain Richardson. A re-
porter asked him to respond to a question about whether he was concerned that
a Christian chaplain who was visited by a troubled Airman who wasn't interested
in religion might steer the Airman toward Jesus. Chaplain Richardson’s response,
“Well, you know, sometimes Jesus is what they need. They’re asking for it.”

On 24 September 2008, PVT Michael Handman, a Jewish Soldier attend-
ing basic training at Fort Benning, Georgia, suffered a beating at the hands of
fellow Soldiers.'” The Military Religious Freedom Foundation, in a 16 October
2008 letter to Secretary Gates, alleged that prior to the beating, PVT Hand-
man was a victim of anti-Semitic actions by his drill sergeants."

On 25 September 2008, the Military Religious Freedom Foundation and
Army SPC Dustin Chalker, an atheist, filed suit against Secretary Gates. The
suit alleges that the plaintiff was required to attend military functions or for-
mations which included sectarian Christian prayers, thus violating his rights
under the establishment clause of the First Amendment."

On 16 January 2009, Col Kimberly Toney, commander of the 501st Combat
Support Wing at Alconbury, England, sent an e-mail to all Airmen in the
wing, inviting them to watch an attached video link highlighting an inspira-
tional story.* The attached link was to a Catholic Web site which had posted a
video about Nick Vujicic, a man who was born without arms or legs. In the
video, Mr. Vujicic attributed his ability to deal with his disability to his faith in
Jesus.?! In addition, information on the Web site attacked Pres. Barack Obama’s
stance on abortion by depicting him in a Nazi uniform and calling him a “fore-
runner of the Antichrist.”” Colonel Toney sent an apology by e-mail to all
Airmen in the wing. The Third Air Force investigated the matter and con-
cluded that Colonel Toney acted “inadvertently and unintentionally and did
not willfully violate Air Force Policy.”” The issues described above are merely
the ones which received media attention and likely represent the tip of the
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iceberg with respect to religious conflict in today’s multifaith military. In addi-
tion, the issues highlight the underlying tension between the First Amend-
ment’s two main clauses dealing with religious expression, the establishment
clause, and the free exercise clause (“Congress shall make no law respecting an
establishment of religion nor prohibiting the free exercise thereof”).* The
underlying tension exists because the establishment clause appears to limit re-
ligious expression while the free exercise clause appears to encourage it.

The Air Force first issued direct guidance on the exercise of religion in
August 2005, when it issued “Interim Guidelines Concerning Free Exercise of
Religion in the Air Force.” That guidance was soon followed by “Revised In-
terim Guidelines Concerning Free Exercise of Religion in the Air Force” in
February 2006. The guidance does not appear to have alleviated the confusion
and misunderstanding surrounding the subject, as is evidenced, at a minimum,
by Chaplain Richardson’s August 2008 comments to the Air Force Times, dis-
cussed above. If the chief chaplain of the Air Force can't get it right, it is dif-
ficult to see how commanders in the field, trained in neither law nor religion,
can be expected to pick their way through the legally confusing and emotion-
ally charged topic, given the current state of Air Force guidance.

First Amendment Legal Framework

In formulating official guidance regarding military members’ exercise of reli-
gion in the Air Force, one must address the rights inherent in two seemingly
contradictory clauses in the First Amendment: the establishment clause (“Con-
gress shall make no law respecting an establishment of religion”)* and the free
exercise clause (“nor prohibiting the free exercise thereof”).% In addition, because
the exercise of religion often involves both actual and symbolic speech, officials
attempting to formulate guidance must also consider the rights of military mem-
bers under the free speech clause of the First Amendment (“Congress shall make
no law . . . abridging the freedom of speech”).?” Officials must possess a clear
understanding of the legal framework enclosing the interplay of these three First
Amendment clauses before they can formulate new religious guidance.

Establishment Clause

The establishment clause “mandates government neutrality between reli-
gion and religion, and between religion and non-religion.”® Consequently, the
government cannot act in a way which favors one religion over another, nor
can it act in a way which favors religion over nonreligion. Lemon v. Kurtz-
man® remains the Supreme Court’s most influential case on the establishment
clause. In Lemon, the Supreme Court articulated what has become known as
“the Lemon test,” a standard against which to measure government action to
determine if it is constitutional under the establishment clause.®

In 1971 three lawsuits—two from Rhode Island and one from Pennsylva-
nia—were reviewed by the US Supreme Court. The plaintiffs in the lawsuits as-
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serted that certain state monetary support of church-affiliated private schools vio-
lated the establishment clause. In holding that the Rhode Island and Pennsylvania
systems violated the establishment clause, the Supreme Court articulated the
Lemon test. For a statute to pass muster under the establishment clause (and there-
fore be held constitutional), all three prongs of the Lemon test must be satisfied:

1. 'The statute must have a secular legislative purpose (meaning a legitimate,
nonreligious purpose as judged by an objective observer).’!

2. 'The statute’s principal or primary effect must neither advance nor inhibit
religion (the statute must be “religion neutral”).

3. 'The statute must not foster “an excessive government entanglement with
religion,” meaning that the government should not involve itself in the
workings of a religion (or a religious organization) and vice versa.*?

Most establishment clause cases which reach the Supreme Court have a prob-
lem with the second prong of the Lemon test, the “effects” prong. In many effects-
prong cases, the government establishes a rule which appears neutral on its face,
but its primary effect either aids or hinders religion. In Lemon v. Kurtzman, the
issue was not the effects prong but the “entanglement” or third prong. The states
of Rhode Island and Pennsylvania were careful to ensure that the money pro-
vided to the private schools was used only for secular purposes. To that end, the
states set up extensive auditing systems to monitor the private schools’ use of the
state money. Ironically, because the states went to such lengths to ensure that the
money was used only for nonreligious purposes (so the states would not be violat-
ing the Constitution by aiding religion), the states ended up involving themselves
too intimately in the business of the religious schools. Consequently, the Su-
preme Court found excessive entanglement under the third prong of the Lemon
test and held that the Pennsylvania and Rhode Island systems were in violation
of the Constitution.

Lemon v. Kurtzman has not been overturned by the Supreme Court, but at
times the Supreme Court has used alternate tests to determine constitutionality
under the establishment clause. The coercion test is one alternative, under which
the Court looks at whether the state has by its actions essentially forced some-
one to support or participate in religion.*® In holding unconstitutional a rabbi-
led prayer at a middle-school graduation ceremony, the Supreme Court applied
the coercion test and stated that “at a minimum, the Constitution guarantees
that government may not coerce anyone to support or participate in religion or
its exercise.”* Applying both the Lemon and coercion tests, the Supreme Court
also struck down student-led prayer at a high-school football game.*® When
considering the concept of coercion, the Supreme Court would likely give more
leeway to the government as students grow older and more mature; the older a
student is, the less likely the Court is to find that he was coerced.

In 2003, the Fourth Circuit Court of Appeals applied the coercion test to
“voluntary” prayer at the noon meal at the Virginia Military Institute (VMI).
Cadets were required to stand quietly during the “voluntary” prayer and were
not allowed to go about their business until it was over. In finding the prayer
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unconstitutional, the court reasoned that because of the strict military-type
environment at VMI, any real voluntariness was taken out of the situation.*
The Fourth Circuit made this holding in spite of the fact that VMI cadets are
older and more mature than the middle-school or high-school students at issue
in previous cases. While the decision of a court of appeals obviously doesn't
carry the same weight as a Supreme Court decision, it is indicative of how the
issue would be resolved, were it to reach the Supreme Court. In addition, the
VMI decision also sheds some light on how a court would rule in similar situ-
ations in a military context.’’

Another substitute test used by the courts has been called the endorsement
test. In applying that test, the court will look to whether a reasonable observer,
aware of the history of the conduct at question, would view the government
action as endorsing religion.*® The endorsement test is favored by some Lemon
test critics because it is more common-sense based and far less formulaic than
the Lemon test. Lemon v. Kurtzman remains good law, however. As a result,
when analyzing a government action under the establishment clause, the
Lemon test must be considered first, before looking at either the coercion or
endorsement tests.

Free Exercise Clause

Counterbalancing the establishment clause is the free exercise clause (“nor
prohibiting the free exercise thereof”).* Sometimes government action, in-
stead of appearing to “establish” religion, may unintentionally burden religion.*
Just as the government doesn’t actually have to “establish”a religion in the strict
sense of the word to be guilty of violating the establishment clause, so too the
government need not actually “prohibit” the exercise of religion to be guilty of
violating the free exercise clause. Most of the free exercise clause cases involve
government action which is not necessarily directed at religion but may limit
someone’s ability to practice his or her religion through laws which are “religion
neutral.” For example, a law which prohibits animal sacrifice, while generally
applicable and not directed at practitioners of the Santeria religion, would
nonetheless inhibit the Santeria practitioners’ability to sacrifice animals as part
of their religious practices.*!

'The leading such religion-neutral case is Employment Division, Department of
Human Resources of Oregon v. Smith.*? Smith’s religion required him to use peyote
as part of church ceremonies, but an Oregon state statute proscribed the posses-
sion of peyote. Because of his use of peyote as part of his Native American church,
he was fired from his job at a drug rehabilitation facility. Smith applied for un-
employment compensation and was denied because he was fired for misconduct.
He claimed that the denial of unemployment compensation violated the free
exercise clause because it prevented him from freely exercising his religion.

Smith asserted that the court, in reviewing his case, should apply the most
stringent review standard, known as strict scrutiny. To pass strict scrutiny, the
government would have to show that the application of the statute was in fur-
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therance of a compelling government interest and that the government used
the least restrictive means of furthering that compelling government interest.
Previous cases had applied this standard to determine the constitutionality of
similar laws. The Supreme Court, in a decision joined by only five of the nine
justices (a bare majority), refused to apply the strict scrutiny standard suggested
by Smith and previously applied by other courts. Instead, the Supreme Court
held that if a law is religion neutral and of general applicability (the law applies
to everyone, not just religious practitioners), as long as it is otherwise (proce—
durally) valid, it passes muster under the free exercise clause.” Thus, the Su-
preme Court held that the government could pass a law or enact a practice
which burdens someone’s ability to practice religion, as long as that law or
practice was not directed at the religious practitioner and the law or practice
applied to everyone and not just the religious practitioner.

In direct response to the Supreme Court justices’ refusal to apply the strict
scrutiny standard to religion-neutral laws of general applicability which inci-
dentally inhibit religious practitioners’ ability to practice their religion (such as
the Oregon statute criminalizing peyote possession), in 1993 Congress passed
the Religious Freedom Restoration Act (RFRA).* RFRA prohibits the govern-
ment from placing a substantial burden on a person’s exercise of religion (even if
the burden is a result of a rule of general applicability) unless the government
can show that the application of the burden is in furtherance of a compelling
governmental interest and that it is the least restrictive means of furthering that
compelling governmental interest. Evidently unhappy with the result in Smizh,
Congress simply legislated the application of strict scrutiny to similar cases in
the future.

The constitutionality of RFRA as it applies to the federal government was
affirmed by the Supreme Court in 2006.% 'This is significant for the military, as
part of the federal government, because RFRA applies to military actions which
substantially burden a person’s free exercise of religion. When courts review ac-
tions by the military which substantially burden a member’s free exercise of re-
ligion, they will apply strict scrutiny. Consequently, any military policy or prac-
tice which substantially burdens a military member’s free exercise of religion
must be in furtherance of a compelling governmental interest and must be the
least restrictive means of furthering that compelling governmental interest.

Free Speech Clause

'The free speech clause prohibits the government from abridging the freedom
of speech.*® Protections under the First Amendment’s free speech clause include
religious speech.* Issues arise under the free exercise clause when a government
action somehow limits religious conduct, while issues arise under the free speech
clause when a government action somehow limits religious speech.

Government action limiting free speech can be one of two types, either
content-based or content-neutral.*® A content-based speech restriction is one
which limits a particular type of message. For example, a law which prohibited
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anyone from stating “I am a Christian” or “I am a Muslim” would be a content-
based speech restriction. By contrast, a content-neutral speech restriction
doesn’t limit the message but instead imposes what has been called a “time,
place, or manner restriction.” For example, a law which mandates that pro-
testers must conduct protests at least five feet away from city streets between
the hours of 0800 and 2200 would be a permissible time, place, or manner re-
striction. Content-based speech restrictions are subject to strict scrutiny (see
discussion above, under free exercise clause), while content-neutral restrictions
are subject to a much lower degree of scrutiny. Content-neutral restrictions
will be upheld as long as they are reasonable in light of the purpose served by
the forum.*

Also factoring into the legal analysis is whether the speech is made in a
public or nonpublic forum. A public forum is one which, by tradition or other-
wise, has been used for public debate and assembly, such as public parks. All
other areas, including military bases, are considered nonpublic forums. Speech
may be regulated more closely in a nonpublic forum.*

It is well established that the military may regulate certain types of speech
by its members which if made by civilians would be protected.” The decisive
case on free speech in the military is Parker v. Levy.® In that case, an Army
officer encouraged African-American Soldiers to refuse to serve in Vietnam
and called Special Forces members liars, thieves, killers of peasants, and mur-
derers of women and children.’* CPT Howard Levy was convicted of con-
duct unbecoming an officer and a gentleman and of conduct prejudicial to
good order and discipline in the armed forces. He appealed his conviction to
the Supreme Court on the basis that his First Amendment rights had been
violated. In upholding the conviction, the Supreme Court recognized that the
military is separate from civilian society in some respects and that the demands
of the military are such that, under certain circumstances, military members’
free speech rights may be trumped by the needs of the military society and mis-
sion. In so holding, the Court stated, “While members of the military are not
excluded from the protection granted by the First Amendment, the different
character of the military community and of the military mission requires a dif-
ferent application of those protections.”®

For example, the Uniform Code of Military Justice (UCMYJ) prohibits officers
from using contemptuous words against a long list of civilian officials®® and
prohibits members from using disrespectful language toward superiors.”” While
civilians are free to use contemptuous words against any number of elected of-
ficials, military members may not. Civilians may use disrespectful words against
superiors at work without risking criminal prosecution, while military mem-
bers may not. It is irrelevant for purposes of the UCM] whether a member
makes contemptuous or disrespectful speech while on or off duty and on or off
base.”® In addition, Articles 133 and 134 of the UCM]J prohibit conduct which
is prejudicial to good order and discipline or is service discrediting and conduct
which is unbecoming an officer. Conduct includes speech.” No religious speech
is explicitly prohibited by the UCMJ, but it is conceivable that under the right
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factual circumstances, a member’s speech, including religious speech, could po-
tentially violate Articles 133 or 134.

Consider the following example: A dental officer is a born-again Christian
who is required to bear witness as part of his religion. While patients are in his
dental chair, he repeatedly proselytizes to them. Several patients have com-
plained to him and to the dental unit commander, but the dentist refuses to
stop proselytizing. The dentist brags to other members of the unit that God is
a higher authority than the unit commander and that he will not stop bearing
witness. After noticing a patient’s Star of David necklace, he tells the patient (a
dependent of a military member) that she is going to Hell unless she accepts
Jesus into her heart. The patient complains to the post commander. Under the
above circumstances, it is conceivable that the dentist could be charged with
either of Articles 133 or 134 because his open defiance of the commander vio-
lates good order and discipline and is unbecoming an officer.

The Court of Appeals for the Armed Forces has held that the military may
prohibit speech which “interferes with or prevents the orderly accomplishment
of the mission or presents a clear danger to loyalty, discipline, mission or morale
of the troops.” Courts have not yet ruled on this issue in the context of reli-
gious speech.

Courts analyzing religious speech by military members will also look to
whether the speech is private or official. To determine whether speech is private
or official, courts will most likely look at the totality of the circumstances, in-
cluding the status of the speaker, the status of the listener, and the context and
characteristics of the speech itself.*"

Consider the following examples: At one end of the spectrum is religious
speech made by one junior enlisted member to another at an oft-base social
establishment after duty hours. Neither Sailor in this example is in uniform,
nor is either in a supervisory relationship toward the other. That speech is likely
to be held purely private and enjoy the highest levels of protection under the
free speech and the free exercise clauses.

An example at the other end of the religious speech spectrum is the post
commander, in uniform at a mandatory commander’s call during duty hours in
the post theater, telling the entire battalion about his recent conversion to Is-
lam. The post commander exhorts all present to recognize that worshipping
Allah is the way to Heaven. That speech is likely to be held as official speech
and would therefore trigger an analysis under the establishment clause. Under
the establishment clause analysis, a court would likely apply the Lemon test and
determine that under the “effects” prong, the base commander’s action violated
the establishment clause because the speech had the primary effect of estab-
lishing religion. The speech would also fail both the coercion test and the en-
dorsement test, given the mandatory nature of the commander’s call and the
fact that a reasonable person attending the commander’s call would see the
religious speech as a government endorsement of religion. In the example
above, the post commander has clearly violated the establishment clause.
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The two religious speech situations described above are relatively easy; most
religious issues which arise in today’s armed forces are not nearly so clear cut and
fall somewhere in the middle of the two extremes described. Consequently, com-
manders need clear guidance regarding religious speech and actions because it is
on commanders that the burden to sort out religious issues regularly falls.

Applicable Department of Defense Regulation

Department of Defense Directive 1300.17, Accommodation of Religious
Practices within the Military Services, applies to each of the services. It directs
military commanders to consider the following factors when determining
whether to grant a request for accommodation of religious practices:

1. 'The importance of military requirements in terms of individual and unit
readiness, health and safety, discipline, morale, and cohesion.

'The religious importance of the accommodation to the requester.

The cumulative impact of repeated accommodations of a similar nature.

Alternative means available to meet the requested accommodation.

ik b

Previous treatment of the same or similar requests, including treatment
of similar requests made for other than religious reasons.®

This directive was promulgated in 1988 and has not been substantially al-
tered since. The recently released 2009 version of the directive remains essen-
tially the same as the 1988 version, in spite of the fact that the 1993 Religious
Freedom Restoration Act (RFRA) changed the way that commanders should
view requests for accommodation.®® RFRA mandates that government policies
which substantially burden someone’s free exercise of religion must be in fur-
therance of a compelling governmental interest and that the burden must be
the least restrictive means of furthering that compelling governmental interest.
While the military will always have a compelling governmental interest in
completing the military mission, courts will look closely at whether the burden
placed on a member’s ability to exercise his or her religion is the least restrictive
means available. Consequently, RFRA compels commanders to grant religious
accommodations when at all possible.

The Joint Ethics Regulation® is also applicable to each of the services. It
states that “an employee shall not use or permit the use of his Government
position or title or any authority associated with his public office in a manner
that could reasonably be construed to imply that his agency or the Government
sanctions or endorses his personal activities or those of another.”® This provi-
sion prohibits military members from using their official positions to endorse
private organizations, including religious organizations.

'The Army, Navy, and Air Force all have service-specific regulations (or sec-
tions of regulations) dealing with religious accommodation.® In addition, all
three services have published guidance on chaplain activities.”” However, none
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of the services currently has comprehensive guidance dealing with accommo-
dation, ministry, and free exercise of religion issues.*®

Guidelines Covering
Religious Expression in the Air Force

In June 2005 the Headquarters Review Group Concerning the Religious
Climate at the US Air Force Academy published a report detailing seven spe-
cific events of “questionable behavior” concerning religious expression and made
nine recommendations to the acting secretary of the Air Force.® Several of the
report’s recommendations are specific to USAFA, but a number of others are
applicable Air Force—wide. For instance, the Review Group recommended that
the Air Force “develop policy guidelines for Air Force commanders and super-
visors regarding religious expression . . . ; reemphasize the requirement for all
commanders to address issues of religious accommodation up front, when plan-
ning, scheduling and preparing operations; and develop guidance that integrates
the requirements for cultural awareness and respect across the learning con-
tinuum, as they apply to Airmen operating in Air Force units at home as well as
during operations abroad.””

In apparent response to the Review Group report, in August 2005 the Air
Force established “Interim Guidelines Concerning Free Exercise of Religion in
the Air Force.”” The four-page “Interim Guidelines” addressed the “key areas”
of religious accommodation, public prayer outside of voluntary worship set-
tings, individual sharing of religious faith in the military context, the chaplain
service, e-mail, and other communications as well as good order and discipline.
With respect to public prayer, the “Interim Guidelines” stated that it “should
not usually be included in official settings such as staff meetings, office meet-
ings, classes or officially sanctioned activities such as sports events or practice
sessions,”” but allowed for exceptions such as mass casualties, imminent com-
bat, and natural disaster.”” The “Interim Guidelines” further advised that “a
brief, non-sectarian prayer may be included in non-routine military ceremonies
or events ... such as a change-of-command or promotion ... where the purpose
of the prayer is to add a heightened sense of seriousness or solemnity, not to
advance specific religious beliefs.””*

The “Interim Guidelines” cautioned members that when sharing religious
faith, they must be “sensitive to the potential that personal expressions may
appear to be official expressions,” especially when they involve superior/subor-
dinate relationships. The “Interim Guidelines” further noted that the “more
senior the individual, the more likely that personal expressions may appear to
be official expressions.””

The “Interim Guidelines” discussion of the chaplain service states, “Chap-
lains are commissioned to provide ministry to those of their own faiths, to fa-
cilitate ministry to those of other faiths, and to provide care for all service mem-
bers, including those who claim no religious faith.” The “Interim Guidelines”
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further caution chaplains to “respect professional settings where mandatory par-
ticipation may make expressions of religious faith inappropriate.””

Public and congressional response to the “Interim Guidelines” was imme-
diate. Christian organizations interpreted the “Interim Guidelines”as a prohi-
bition against chaplains mentioning the name of Jesus or evangelizing and
began a national petition campaign urging President Bush to enact an execu-
tive order allowing military chaplains to pray according to their faiths.”” Rep.
Walter Jones (R-NC), along with approximately 70 other members of Con-
gress, endorsed a 25 October 2005 letter to President Bush also urging an
executive order.”® In addition, a group representing hundreds of evangelical
Christian chaplains threatened to remove its chaplains from the military un-
less chaplains were given more leeway in public prayers.”

In February 2006, only six months after issuing the “Interim Guidelines,”
the Air Force issued “Revised Interim Guidelines Concerning Free Exercise of
Religion in the Air Force.”® At a minimum, the timing of the release of the
new guidelines suggests that the Air Force was well aware of the controversy
the first set of guidelines had caused.

At only one page, the “Revised Interim Guidelines” are substantially shorter
than the previous version, and many consider them a watered-down version of
the “Interim Guidelines.” Markedly absent from the “Revised Interim Guide-
lines”is any reference to religious coercion by supervisors. Instead, the “Revised
Interim Guidelines” assure superiors that they “enjoy the same free exercise
rights as other airmen.”® In addition, the “Revised Interim Guidelines” state
that the Air Force respects “the rights of chaplains to adhere to the tenets of
their religious beliefs” and that chaplains “will not be required to participate in
religious activities, including public prayer, inconsistent with their faiths.”® It
is unclear whether chaplains are free to exhort the name of Jesus in public
prayers under the “Revised Interim Guidelines,” but the removal of the term
“nonsectarian” from the guidelines could not have been accidental.

Conservative Christian groups praised the “Revised Interim Guidelines.”
A senior official at Focus on the Family stated, “We hope these guidelines will
bring an end to the frontal assault on the Air Force by secularists who would
make the military a wasteland of relativism, where robust discussion of faith is
impossible.”® Representative Jones said the guidelines “are a step in the right
direction.”®*

Mikey Weinstein criticized the new guidelines, calling them “a terrible
disappointment and a colossal step backward.”® The national director of the
Anti-Defamation League also expressed disappointment, stating, “Taken as
a whole, these revisions significantly undermine the much-needed steps the
Air Force has already taken to address religious intolerance.”® The executive
director of Americans United for the Separation of Church and State con-
demned the new guidelines, stating that they “focus heavily on protecting
the rights of chaplains while ignoring the rights of nonbelievers and mi-
nority faiths.”®’
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The House of Representatives continued to have a keen interest in the issue
of religious expression in the armed forces. During 2006, the National Defense
Authorization Act made its way through the Senate and the House. While in
the House, a group led by Representative Jones attached an amendment to the
bill which stated, “Each Chaplain shall have the prerogative to pray according
to the dictates of the Chaplain’s own conscience, except as must be limited by
military necessity, with any such limitation being imposed in the least restric-
tive manner feasible.”®® The Senate version included no such amendment.

While in committee discussing the differences between the House and Senate
versions, Senator John Warner, chair of the Senate Armed Services Committee,
suggested that the amendment should not be included in the final version of the
bill because Congress would not have enough time [before the end of the con-
gressional session] to fully debate and discuss the issue.?” Senator Warner stated
that he had talked to each of the head chaplains for the various services and that
each opposed the inclusion of the amendment as worded.”

In an apparent compromise, the committee members agreed that the
amendment would be excluded from the final version of the bill, but that the
following language would be included in the report:

The Secretary of Defense will hold in abeyance enforcement of the regulations

newly promulgated by both the Air Force and Navy’! until such time as the Con-

gress has had an opportunity to hold its hearings, go through a deliberative pro-

cess, and then decide whether it wishes to act by way of sending a conference
report to the President for purposes of becoming the law of the land.*

Senator Warner recognized that the report language had no force of law on
the services.”

President Bush did not issue an executive order regarding military chaplains,
nor did Congress revisit the specific issue. The secretary of defense did not order
either the Air Force or the Navy to rescind the 2006 regulations. In fact, Secre-
tary of the Air Force Michael W. Wynne issued a memorandum on 21 Novem-
ber 2006 stating that “the Air Force intends to defer taking such further action
on such guidance until there has been an opportunity for the Congress to hold
such hearings [on religious guidelines].”* Consequently, the February 2006
“Revised Interim Guidelines” remain valid Air Force guidance.

Since 2005, when the Review Group report determined that in the Air Force
there was “a lack of operational instructions that commanders and supervisors
can use as they make decisions regarding appropriate exercise of religion in the
workplace,”” the Air Force has produced two separate (and some say conflict-
ing) versions of guidance regarding religious expression. However, the fact that
religious conflict issues continue to arise may be evidence that commanders and
supervisors are either unaware of the guidance or unclear how the guidance
should be applied. While some commanders may have the luxury of being able
to consult a lawyer or chaplain for every religious issue which arises, others may
be unable to or disinclined to do so. The point is that commanders should have
available to them clear guidance regarding religious expression in the Air Force
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which may be straightforwardly applied (by commanders, not lawyers or chap-
lains) to real situations. To date, the Air Force has not provided such guidance.

An issue which arises when attempting to formulate such guidance is that
the more detailed the guidance, the more likely it is that it will run afoul of the
Lemon test. Any guidelines promulgated by the Air Force will have to pass
muster against the three prongs of the test (purpose, effects, and entangle-
ment). The more government involvement, the more likely it is that a court
would find, as the Supreme Court did in Lemon v. Kurtzman, that the govern-
ment has entangled itself too much in religion.”® Any new guidelines promul-
gated by the Air Force should be detailed enough for commanders and supervi-
sors to follow, yet not so detailed as to risk violating the entanglement prong of
the Lemon test. In addition, any new guidelines will obviously have to strike the
appropriate balance between the establishment and free exercise clauses, while
bearing in mind members’ rights under the free speech clause.

Suggested New Guidance for
Uniformed Air Force Members

Rather than the four-page 2005 “Interim Guidelines” or the single-page
2006 “Revised Interim Guidelines,” the Air Force is in need of guidance which
is short and clear and which commanders can readily apply to actual situations.
To that end, the Air Force should adopt the following three rules regarding
religious expression in the Air Force:

1. No public prayer at command functions. Command functions include
both events which are actually mandatory (staff meetings, changes of command,
graduation exercises at military schools, meals for trainees and cadets), as well as
those which are de facto mandatory by nature of the military environment (retire-
ments, dining-ins, military balls, awards ceremonies). The Supreme Court has
long recognized the special nature of the military environment,”” and an impor-
tant feature of that special environment is the coercion inherent in superior-
subordinate relationships.”® While there is an argument to be made that public
prayer should not be abolished at “voluntary” events such as dining-ins, in the
military environment the pressure which often accompanies an “invitation” to
attend such an event renders them compulsory in fact if not in name.

By eliminating public prayer at command functions, chaplains who feel pres-
sured to pray in a nonsectarian manner against the tenets of their religion will be
relieved of that conflict, and military members who do not wish to pray at all will
not be forced to stand uncomfortably silent or risk the disapproval of both the
majority and military superiors. A reasonable alternative to a chaplain-led public
prayer is a chaplain-led moment of silence. During a moment of silence before
command events, those who wish to pray may do so according to the tenets of
the religion to which they belong, while those who do not are not forced to.

2. No coercive evangelizing or proselytizing.”” While some have at-
tempted to articulate a distinction between evangelizing and proselytizing,
from the standpoint of the First Amendment, they are on equal footing. Both
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evangelizing and proselytizing are protected speech under the First Amend-
ment to the same degree as other speech is protected. Because the military may
restrict members’ speech which “interferes with or prevents the orderly accom-
plishment of the mission or presents a clear danger to loyalty, discipline, mis-
sion or morale of the troops,”® evangelizing or proselytizing may be restricted
when it is coercive. When either evangelizing or proselytizing is coercive, it
interferes with the orderly accomplishment of the mission and is a clear danger
to morale. Someone who is being pressured to listen to unsolicited gospel or to
convert to an unwanted religion cannot possibly be accomplishing the mission
in an orderly manner. Whether evangelizing or proselytizing is coercive is fact
dependent, but examples of potentially coercive situations would be those in-
volving a supervisor-subordinate relationship, those involving disparities in
rank, grade, or position (especially if the senior member is a commander), or
those involving repeated attempts when the listener has made it clear that the
evangelizing or proselytizing is unwelcome.

3. No official endorsement of any particular religion or religion in general.
'This rule applies to both actions and speech, and the key to this rule is the de-
scriptive term “official.” This rule is also fact dependent, but certain generalities
apply. For example, the more senior a member is, the more likely it is that he or
she will be perceived as acting or speaking in an official capacity.™ A member in
a position of authority vis-a-vis another member (commander, supervisor, coach,
instructor) is more likely to be perceived as acting or speaking in an official
capacity than one who is on equal footing with another member. In addition, a
member in uniform is more likely to be perceived as acting or speaking in an of-
ficial capacity than one in civilian clothes. Finally, one who is involuntarily
present during the religious action or speech is more likely to perceive that the
action or speech is official in nature than one who is voluntarily present. The more
captive the audience, the more likely it is that the audience will perceive the ac-
tion or speech as official.’®

'The above three rules are short, easily understood, and capable of ready ap-
plication to real-world situations. In spite of their brevity, however, the rules are
comprehensive enough to cover virtually all situations involving issues of reli-
gious expression in the Air Force.'® In addition, the rules strike an appropriate
balance between the three First Amendment clauses and avoid running afoul
of either Supreme Court decisions or RFRA.

Most importantly, limiting Air Force guidance to the three simple rules listed
above places the decision-making authority with respect to religious expression
issues more clearly where it belongs—with commanders. The simplicity of the
rules themselves encourages commanders to apply those rules to factual situa-
tions, without the need to consult a lawyer-chaplain team for every religious
expression issue which arises in a squadron. Commanders are, of course, free to
consult with lawyers or chaplains as necessary, but the simplicity of the rules
should limit the necessity for commanders to do so.
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Conclusion

The recent high-visibility issues regarding religious expression in the mili-
tary highlight the need for clear, commander-friendly guidance on the topic.
While several layers of guidance currently exist, much of it can be confusing to
commanders trained in neither the law nor theology. The emotionally charged
nature of religious issues will almost guarantee that commanders will continue
to have to deal with them in the future. In doing so, commanders should have
available to them comprehensive yet easily applied rules, such as the three sim-
ple rules suggested above. Consequently, the Air Force specifically, and Depart-
ment of Defense generally, should issue (more) new guidance on religious ex-
pression, modeled after the suggested new guidance provided in this chapter.
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CHAPTER 4

THE ONE TRUE RELIGION
IN THE MILITARY

James E. Parco
Barry §. Fagin

Over the past several years, the US Air Force Academy (USAFA) has been
under scrutiny for issues of religious tolerance that have caused many to
wonder, What on earth is going on at that place? On the one hand, the same
thing is happening at USAFA that’s happening at colleges across the United
States. Students are leaving home (many for the first time) and embarking on
individual journeys of self-discovery, meeting new people from difterent back-
grounds with different perspectives, and engaging with trained faculty who will
strive to motivate each of them to discover life’s truths for themselves. On the
other hand, unit cohesion, morale, and the US Constitution have all been chal-
lenged at USAFA by a growing evangelical Christian community that espouses
a duty to proselytize to non-Christians and to the “unchurched.”

'The media has done a fairly thorough job identifying cases of religiously intol-
erant behavior at USAFA and also on the military’s response and official findings
(examples also listed in accompanying timeline). In the popular press, Mikey
Weinstein's 2006 book With God on Our Side offers a very personal and impas-
sioned portrayal of the evolution of the Academy’s evangelical climate. Our aim
here isn't to retell the stories that brought us here, but rather to provide a larger
context to help explain why these issues occurred and suggest appropriate action.

The Air Force Academy, located in Colorado Springs, Colorado, is quite
similar to many other small colleges. With a student body of 4,300, there are
approximately 530 faculty members, many with terminal degrees. The core cur-
riculum requires 90-plus credit hours in the humanities, social sciences, engi-
neering, and basic sciences. Students have the opportunity to select most of the
majors available at any world-class institution of higher learning, and many of
them are accredited by national scholarly associations.

But it isn't the similarities between the Academy and other colleges that help
one to understand the genesis of problems, but rather the profound differences.
Unlike other universities, military academies (West Point and Annapolis in-
cluded) are part of the armed forces and so hire 100 percent of their students
after graduation (many of whom stay on the job for the next 20 years). This places

Originally published in Zhe Humanist, July 2007.
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an additional responsibility on military academies to ensure that each admitted
student is “acceptable” to work for and alongside other commissioned officers.

Additionally, students (cadets) at the academies are considered constantly
“on duty” and thus live and work in the same environment. Although in most
cases college students are free to do as they choose once they’re oft campus, ca-
dets aren't. They have, at best, limited authority to criticize or speak their minds,
and, typically, the only allowable place to address a grievance is through an indi-
vidual’s chain of command. But what if the grievance is within that chain of
command? Other avenues such as the Office of the Inspector General or the
local Military Equal Opportunity Office exist, but many cadets are unaware of
them. And those who do know about them are often reticent to “complain.”

Given the homogeneity among the military academies, one still wonders
why the Air Force Academy has had publicly visible religious tolerance issues
arise, whereas the US Military Academy (West Point) and US Naval Academy
have not. Clearly the large evangelical presence in Colorado Springs is a con-
tributing factor. Colorado Springs is home to Focus on the Family, The Naviga-
tors, New Life Church, and dozens of other evangelical Christian groups. Be-
yond these influences, a systems perspective is required to understand the
underlying fundamental issues at the Academy.

In truth, USAFA is an amazing place. Located on some of the most beauti-
ful real estate in Colorado, it attracts some of the most capable and dedicated
staff (comprised of military officers, noncommissioned officers, and civilians)
devoted to the development of recent high-school graduates into second lieu-
tenants capable of serving in the Air Force. The Academy is well funded, and
its institutional processes are well established. So how is it possible that there
could be scandals of sexual harassment and religious intolerance there?

Part of the answer is simple but not obvious: structural instability. The Air
Force embraces a culture of mobility, and for good reason. In today’s security
environment, it’s essential that military forces be able to operate globally in
joint operations and readily execute their missions. Thus, to ensure that the
personnel base has a requisite variety of experiences, the human resources func-
tion routinely moves its personnel from place to place in the spirit of “profes-
sional development.” Every two to four years, officers (primarily) move to new
jobs in order to gain a broad base of experiences sufficient to readily adapt to
complex and uncertain environments. The philosophy is that by having a wide
range of experiences, the individual will be a more capable commander when
reaching that point in his or her career. The Academy’s military staff and faculty
are included in this model of constant turnover.

The dilemma here is that USAFA is a developmental educational institution.
Its focus is to transform the student population from kids to adults, from civil-
ians to officers, from diverse backgrounds and perspectives to a single, shared
philosophy. To do this, a high degree of expertise in the various mission elements
of military training, academics, and athletics is required. But because the major-
ity of personnel brought to the Academy are active-duty and noncommissioned
officers from the line of the Air Force, very few to none of the new commanders,
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new faculty, or new staff have sufficient experience or expertise in the areas to
which they are being assigned to be immediately effective. As an example, each
year 50 percent of the commanders of the cadet squadrons are new, and none of
them have ever been commanders before. Similarly, each year 25 percent or
more of the faculty are new. The vast majority don't have terminal degrees in the
teaching area assigned, and most have never been instructors before. The key
USAFA staff positions over the past decade show a similar pattern of constant
turnover. This means that the students, particularly those in the upper classes,
tend to be the most experienced collective body at the institution.

Like at any school, intolerance, harassment, bigotry, cheating, and other bad
behaviors exist. The Academy actively pursues a diverse student body from all
over the country and recognizes that because each class brings with it many
influences from varied environments, conflicts between students along their
individual paths of development will occur. But sufficient structures should be
in place to facilitate their learning.

One of the axioms of organizational theory is that “every system is perfectly
designed to yield the behaviors observed.” So when issues of harassment and
intolerance arise, the cadets can't be blamed entirely. The organizational struc-
ture must be analyzed to make the necessary changes.

To the Academy’s credit, it has always been transparent about conflicts that
have arisen there. While the school has made some progress in this area, we
submit it hasn’t been enough. Scandals involving sexual harassment and reli-
gious intolerance resulted largely as an effect of a culture that had developed
within the cadet wing. Regrettably, few officers, faculty, or staft were around
long enough to understand that culture, identify its problems, and work to
change the behaviors.

My God Is Bigger Than Your God

US military officers take an oath of allegiance to one thing—not to the
president or to the nation generally, but to the US Constitution. And, as guar-
anteed by the Constitution, there is absolutely no requirement for members of
the armed forces to be of a certain skin color; a certain gender; or affiliate with,
practice, or submit to any religious or spiritual beliefs.

When someone puts on a military uniform, nothing changes with his or her
personal or religious beliefs. However, when people submit to wearing that
uniform, they are necessarily obliged to another set of values and beliefs—a
“shared religion”if you will—and that religion is patriotism, whereby their bible
is the Constitution, their cross the US flag.

This so-called religion is necessary to ensure the creation of a shared real-
ity where everyone in the military unit is included and treated with respect.
Every leader, commander, and supervisor must be mindful that diversity is
one of the greatest strengths in an organization. Each individual must have
the freedom to appropriately express his or her views without denigrating the
views of others or making others uncomfortable in the practice of their own.
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Like it or not, this is precisely the fine line the framers drew for us to walk by
way of the First Amendment.

Some have challenged the Academy, alleging that their religious beliefs re-
quire them to testify to the truth of those beliefs and that to prevent such tes-
timony would limit their freedom of religious expression. Prior to 2005, a re-
current example was an annual advertisement purchased by staff and faculty
during the Christmas holiday season and published in the school (base) news-
paper. The full-page advertisement included the words “We believe that Jesus
Christ is the only real hope for the world. If you would like to discuss Jesus, feel
free to contact one of us!” The ad then listed the names of over 200 faculty and
staff of the Air Force Academy, including many senior leaders. Although it’s
doubtful that anyone meant for the advertisement to be anything other than a
friendly holiday greeting, it ended up identifying the evangelical Christians in
each organizational element. Once any form of organizational power is at-
tached to a particular belief structure and this belief structure is promoted by
organizational superiors, it becomes a basis for a discriminating environment.
Since proselytizing is part of the evangelical Christian belief system, do those
who subscribe to it have the right to proselytize?

The First Amendment tells us the answer is yes. However, it also instructs us
that when there is a power differential between superior and subordinate (regard-
less of on- or off-duty status), there can be no forcible discussion of religious
beliefs, as this could be perceived as an official government endorsement and
promotion of a particular belief system. In today’s military and political environ-
ment, it has never been so important to advocate for the rights of all within the
military rank and file to believe as they choose without oppression by superiors.
The Constitution is clear on this one—the government will neither entangle it-
self in nor endorse any religious beliefs. You always have the right to swing your
fists (off duty), but remember, those rights stop at the tip of my nose.

The Unique Challenges Posed to
Evangelical Christians in the Military

WEe can gain insight into the need for change by understanding the unique
challenges evangelical Christians face in a military environment. On the one
hand, members of the military live with the fact that they could be asked to
surrender their lives at any moment. Those who see combat face life and death
issues on a regular basis and are forced to grapple with the fundamental ques-
tions of existence in a way those they protect will never face. This means that
for many in the military, if not most, religion is part and parcel of their original
decision to serve, their loyalty to country and family, and their source of strength
in times of great stress. While the shared military “religion” of patriotism and
loyalty to the Constitution are the only common requirements for military
service, it’s unrealistic to expect the spiritual beliefs of soldiers to vanish once
they put on a uniform. Indeed, the explicit enforcement of such a requirement
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prior to enlistment would likely cause the armed forces to shrink to unaccept-
able levels.

None of this is a problem for faith traditions that don’t proselytize. How-
ever, for those in uniform who claim certainty regarding untestable claims and
a religious obligation for others to share that certainty, tremendous problems
arise. Consider the following set of religious beliefs:

1. One faith exclusively possesses the truth of an untestable claim, and all
other faiths are false.

2. Eternal life is the reward for believers in the one true faith.
3. Eternal hell is certain for everyone else.
4. TItis required to share this belief with others.

5. It is ultimately incompatible to associate with unbelievers.

'The more of these principles a military leader accepts, the more he or she will
find leadership challenges lurking around every corner. As you work your way
down the list, you are faced with increasing social, moral, and especially consti-
tutional quandaries.

If, for example, someone believes that his faith tradition makes people better
human beings, who among his colleagues is he more likely to trust? It goes
against everything we know about human nature, especially adolescent human
nature, to assume that members of one evangelical faith tradition won't be dis-
posed to prefer members of that same tradition. USAFA cadets of minority
faiths have expressed exactly this concern with regard to both their daily lives
and their future careers in the military. The military requires teamwork, trust,
and equal confidence in everyone in uniform in order to do its job. Special
treatment based on race, religious belief, or any other factor unrelated to per-
formance is inimical to morale, is harmful to the unit, and jeopardizes the mis-
sion. On purely pragmatic grounds, we would argue that the impact of theo-
logical disputes on mission eftectiveness is one of the most important principles
that should guide the regulation of religious speech in the military.

What Is to Be Done?

To address the unique challenges presented by evangelism in the military,
we propose changes in three areas: structure, demographics, and culture.

If the Air Force Academy is serious about canceling its membership in the
“scandal-of-the-month” club, it must recognize that its responsibility for 4,300
18- to 24-year-olds who seek a college education makes it fundamentally dif-
ferent from other Air Force bases. Professional staff must have greater latitude
to engage controversial topics, including but not limited to religion, in the best
traditions of Western intellectual inquiry. Staft should also remain at the Acad-
emy long enough to accumulate the necessary expertise to mentor young peo-
ple, to understand appropriate guidelines for religion in the military, and to
enforce them from positions of credibility and expertise. Accordingly, we pro-
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pose that the superintendent (the highest ranking USAFA official and a three-
star general) should serve a minimum of six years, which is a typical length of
time for a college president. He or she should also have the authority to reduce
the mobility of his or her support staft without any repercussions to their ca-
reers. Likewise, the commandant of cadets (one of two one-star generals rank-
ing directly under the superintendent) should serve a minimum of five years.

'The issue of greater tenure for faculty must also be addressed as a remedy for
structural instability. The US Naval Academy has tenured civilian faculty, as
well as senior military professors. The US Military Academy at West Point has
academy professors to likewise ensure continuity and experience. Individuals,
once appointed to these positions, can be expected to remain at their respective
academy for the bulk of their professional careers and can develop the expertise
necessary to provide continuity and leadership through difficult challenges.
USAFA, by contrast, has neither. Two relatively modest proposals to provide
four-year rolling appointments for USAFA civilian faculty and increase assign-
ments for military doctoral faculty are steps in the right direction.

In addition to moving these proposals forward, civilian faculty members who
have been at USAFA for over 10 years (fortunately, that number is growing)
should be given a greater role in Academy governance. They represent an un-
tapped wealth of institutional memory and professional experience that, if prop-
erly utilized, can go a long way towards effective leadership on the difficult issue
of religious expression at a military academy. Similarly, the existing professional
development path for Air Force officers who wish to become long-term aca-
demics at the Academy should be expedited, approved, and put in place.

Most of the issues concerning religious intolerance and possible unconstitu-
tional actions in the military can be laid at the feet of demographics. Evangeli-
cal Protestant Christianity is disproportionately represented at various levels of
the military and the chaplain corps; other faiths, along with individuals who
profess no affiliation or no religion at all, are underrepresented. (The United
States, for example, is approximately 80 percent Christian, while 92 percent of
USAFA cadets are. Jews make up 0.4 percent of the Air Force but 1 percent of
the United States, and while 10 percent of the US population professes no re-
ligion, only 0.6 percent of the Air Force does.) Some have speculated this is an
artifact of the post-Vietnam era, when mainline religious denominations that
opposed the war dropped out of the chaplain corps, while evangelicals saw the
military as a “mission field” and an opportunity to expand their influence. Re-
gardless of the reasons, it seems clear that a greater balance among religious
perspectives can only benefit the armed forces. There is no reason, as far as we
know, why the military can’t more aggressively recruit those from under-
represented religious traditions, including Jews, Catholics, Muslims, and atheists.
Such diversity would dissuade religious assertions and improve teamwork, co-
hesiveness, and the military mission overall.

In an environment like the military, ritual and symbolism are just as impor-
tant as structure, perhaps even more so. Mission statements and guidance from
the senior leadership, even if they seemingly state the obvious, matter a great
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deal. In this regard, much of the sense of isolation felt by junior military mem-
bers who don't share the views of the religious majority would be eased if they
could be reassured of a few seemingly obvious but critical points.

The biggest issue for nonmajority military members is the perception,
whether well founded or not, that they are seen as second-class citizens, sol-
diers, and human beings. Statements from commanders and senior leadership
throughout the past few years have not effectively addressed this concern. Be-
yond the mere platitudes about respect, dignity, and teamwork, a direct and
forceful affirmation of an essential aspect of military service is needed: All men
and women in uniform operate under the same presumption of high ethical
standards, loyalty, patriotism, and integrity, regardless of professed religious be-
lief or lack thereof.

The Oath of Equal Character

We would therefore like to see all officers in positions of command publicly
attest to the truth of the following statement. We call it the “Oath of Equal
Character.” (Note: The oath is written from a Christian’s perspective, but we
would expect Muslim, Jew, atheist, Buddhist, Hindu, Wiccan, nontheist, or any
other chosen identification to be inserted as applicable.)

1 am a <Christian>. I will not use my position to influence individuals or the chain of
command to adopt < Christianity>, because I believe that soldiers who are not < Chris-
tians> are just as trustworthy, honorable, and good as those who are. The standards of
those who are not < Christians> are as high as mine. Their integrity is beyond reproach.
They will not lie, cheat, or steal, and they will not fail when called upon to serve. I trust
them completely and without reservation. They can trust me in exactly the same way.

It does no good to say, as some clearly will, that the above states the obvious.
Our interaction with cadets and officers from nonevangelical, nonmajority
faith traditions tells us that they believe their character is impugned on a regu-
lar basis because of their differing belief system. If something like the state-
ment above had been articulated clearly and forcefully from the senior leaders
at the Air Force Academy, from all Air Force chaplains, and indeed from all
Air Force commanders, the religious climate of the Air Force would be very
different—and better—today.

Consider, for example, how the following actual situations might have been
different had the Oath of Equal Character been involved:

* In 2004 flyers promoting Mel Gibson's The Passion of the Christ were
placed on tables at the Academy’s dining facility during the mandatory

lunch formation. What if they had been accompanied by copies of the
Oath of Equal Character?

* PowerPoint slides at a succeeding lunch formation intended to address
religious issues displayed New Testament verses. What if instead they had
displayed the Oath of Equal Character?
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* Some USAFA instructors are alleged to have begun classes with a state-
ment of faith and/or started examinations with prayer. What if classes had
spent time discussing the Oath of Equal Character instead?

* What if, instead of asserting the Air Force chaplaincy’s “right to evange-
lize the unchurched” in a 12 July 2005 New York Times article, the two-
star general and head chaplain of the Air Force had recited the Oath of
Equal Character?

Beliefs remain a right and a privilege, and freedom of conscience is among
the oldest and most precious freedoms enshrined in the history of America’s
founding. But all members of the armed forces have taken an oath of allegiance
to the Constitution of the United States. If they believe that their comrades
who don't share their religious beliefs aren’t as good as those who do, then they
should leave the military and seek another career. Equating the morality of all
to the religion of some is incompatible with ensuring effective armed forces for
the United States of America.

Timeline

April 2003: An e-mail message goes out to all Air Force Academy (USAFA)
cadets, faculty, and staff from senior leadership promoting the National Day of
Prayer. It includes the directive: “Ask the Lord to give us the wisdom to discover
the right, the courage to choose it, and the strength to make it endure. The Lord
is in control. He has a plan for each and every one of us. If we seek His will in
our lives, we will find the ‘peace that passes all understanding.” May God bless
the Air Force Academy, our great Air Force, this great nation, and you.”

December 2003: The Christian Leadership Ministries (a division of the
Campus Crusade for Christ) publishes an annual advertisement in Zhe Academy
Spirit, the USAFA base newspaper, as they've done for the previous 12 years.
The full-page advertisement includes the message: “We believe that Jesus
Christ is the only real hope for the world. If you would like to discuss Jesus, feel
free to contact one of us!” The ad then lists the names of over 200 faculty and
staff, including many senior leaders.

February 2004: Based on write-in comments in the annual faculty and staff
climate survey citing concerns of religious insensitivity, the superintendent di-
rects his staff to start looking into potential problems in this area. Around the
same time, thousands of flyers promoting the movie Zhe Passion of the Christ
appear in the cadet academic and dining facilities. This garners major attention
and catalyzes the need for senior leadership to address the appropriate role of
religion in official duty environments.

February 2004: Multiple internal inquiries and investigations are made to
learn the extent of religious bias, proselytizing, and discrimination within the
organization. During this period, experts from the Yale Divinity School are
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brought in to observe and comment on the pastoral care provided during basic
cadet training, applicants’ initial introduction to the USAFA curriculum.

November 2004: The USAFA chaplaincy unveils a new training program
called Respecting the Spiritual Values of Persons (RSVP). Shortly thereafter,
the head football coach displays a banner in the locker room that reads: “I am
a member of Team Jesus.”

November 2004: The acting secretary of the Air Force directs a task force
from the Pentagon to visit USAFA and prepare a report regarding the religious
climate.

January—May 2005: All cadets, faculty, and staff complete the 50-minute
RSVP training. RSVP 11, the second in a proposed series of training sessions
on religious respect, is announced.

May 2005: A Protestant chaplain resigns her commission and speaks out in
the major media against the established practices of proselytizing at USAFA.

June 2005: The Air Force issues its Report of the Headgquarters Review Group
Concerning the Religious Climate at the U.S. Air Force Academy.

June-August 2005: A committee of academics is assembled to create the
RSVPII training.

September 2005: The Air Force releases “Interim Guidelines Concerning
Free Exercise of Religion in the Air Force.”

October 2005: Former cadets (including Michael Weinstein) file a lawsuit
against the Air Force for religious discrimination. The Air Force then with-
draws a document previously circulated at the Chaplain School that included
the statement: “I will not proselytize from other religious bodies, but I retain
the right to evangelize those who are not affiliated.”

November 2005: Senior leadership at USAFA changes over.

October 2006: Congress repeals Air Force and Navy guidelines on religion.
Three days later, the Air Force releases new guidelines. A federal court throws
out Weinstein’s suit on grounds that graduates couldn’t claim their First
Amendment rights were violated since they no longer attended the Academy.
Weinstein vows to re-file a more expansive suit in federal court.

April 2007: USAFA hosts a debate between Weinstein and Jay Sekulow
(American Center for Law and Justice) on finding the balance between reli-
gious freedom and official neutrality in the military.

July 2007: The Office of the Inspector General publicly releases a report
finding high-ranking Army and Air Force personnel violated regulations when
they participated in a promotional video for the Christian Embassy while in
uniform and on active duty.
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CHAPTERS

AGAINST ALL ENEMIES,
FOREIGN AND DOMESTIC

Chris Rodda

Top 10 Ways to Convince the Muslims We're on a Crusade

10. Have Top US Military Officers, Defense Department Officials,
and Politicians Say We’re in a Religious War.

We couldn't have gotten off to a better start on winning hearts and minds
back in 2003, when US Army Lt Gen William “Jerry” Boykin decided to go on
a speaking tour of churches, publicly proclaiming in uniform that the global
war on terrorism (GWOT) was really a battle between Satan and Christians,
and making comments like, “We in the Army of God, in the House of God, the
Kingdom of God have been raised for such a time as this.” Of course, Boykin
knew what he was talking about. After all, a decade earlier he had captured the
dangerous Somali warlord Osman Atto and was very clear about the reason
that happened—*I knew that my God was a real God, and his was an idol.”

President Bush, in spite of the fact that Boykin believed he was “in the
White House because God put him there,” wasn't too pleased with these re-
marks, but still, the general’s friends stood by him—friends like then-Cong.
Robin Hayes (R-NC), who, speaking at a Rotary Club meeting in his home-
town a few years later, pronounced that stability in Iraq ultimately depended on
“spreading the message of Jesus Christ, the message of peace on earth, good
will towards men,” and “everything depends on everyone learning about the
birth of the Savior.™

While few such statements have been as overt or widely publicized as those
of Boykin and Hayes, plenty of other military leaders and policy makers are on
record espousing similar views. When asked what effect such statements have
on the US military operations in Iraq and Afghanistan, a retired Air Force
officer appearing on MSNBC in a segment about the remarks of Congress-
man Hayes answered:

Well, it’s not helpful if this stuff gets back to the Iraqis, and of course in the days
of the internet and the blogosphere out there it’s likely that it could. And you

Portions of this article were originally published in the Daiy Kos on 18 September 2009.
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know our troops have enough problems over there just doing their jobs. Having
to defend what a U.S. congressman might say, because you know, when you bring
up the idea of proselytizing Christianity, to a lot of Muslims, that’s very offensive,
and if we can keep religion out of what we’re trying to do over there, which is very
difficult, it would be a lot easier for our troops. . .. If youre trying to be a unit
trainer to, say, an Iraqi battalion and the battalion religious advisor, the imam,
would come in and say look what a congressman said, it just takes away from
what we're trying to do.?

Nevertheless, some representatives of our government continue to present
the war on terror as a spiritual battle, promoting the specious notion that vic-
tory in Iraq and Afghanistan is somehow necessary to preserve our own reli-
gious freedom here in America. “Thomas Jefferson would understand the threat
we face today—tyranny in the name of religion,” asserted a top Army official at
a West Point graduation ceremony. “Your sons and daughters are fighting to
protect our citizens . . . from zealots who would restrain, molest, burden, and
cause to suffer those who do not share their religious beliefs, deny us, whom
they call infidels, our unalienable rights.”® And, finding it vitally important for
Congress to recognize “the importance of Christmas and the Christian faith,”
another congressman made his case: “American men and women in uniform
are fighting a battle across the world so that all Americans might continue to
freely exercise their faith.”* As of yet, nobody making such statements has of-
fered any explanation of how the outcome of this war could possibly affect the
free exercise of religion by Americans.

9. Have Top US Military Officers Appear in a Video Showing Just
How Christian the Pentagon Is.

In addition to providing propaganda material to our enemies, public en-
dorsements of Christianity by US military leaders can also cause concern
among our Muslim allies. It might have seemed like a good idea at the time,
but the situation became very awkward for Air Force Maj Gen Pete Sutton
shortly after he appeared in a promotional video for the Christian Embassy.
Dressed in uniform and using their official titles, several high-ranking military
officers and DOD civilians gave testimonials and made statements such as
“we’re the aroma of Jesus Christ,” which were publicly available on the Chris-
tian Embassy’s Web site. What Sutton didn’t know when he appeared in this
video was that he would soon be assigned as the US European Command’s
chief of defense cooperation to Turkey, a country in which religion and govern-
ment are strictly separated. According to the DOD Inspector General’s report
on the investigation of allegations relating to the video:

Maj Gen Sutton testified that while in Turkey in his current duty position, his
Turkish driver approached him with an article in the Turkish newspaper ‘Sabah.’
That article featured a photograph of Maj Gen Sutton in uniform and described
him as a member of a radical fundamentalist sect. The article in the online edition
of Sabah also included still photographs taken from the Christian Embassy
video. Maj Gen Sutton’s duties in Ankara included establishing good relations
with his counterparts on the Turkish General Staff. Maj Gen Sutton testified
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that Turkey is a predominantly Muslim nation, with religious matters being kept
strictly separate from matters of state. He said that when the article was pub-
lished in Sabah, it caused his Turkish counterparts concern, and a number of
Turkish general officers asked him to explain his participation in the video.®

Unfortunately, there is no shortage of uniformed military personnel endorsing
fundamentalist Christian organizations and military ministries, some of which
have clearly publicized missions that include proselytizing Muslims. These
videos are easily found on the Internet, providing plenty of potential propa-
ganda material for recruiting by extremists.

8. Plant Crosses in Muslim Lands and Make Sure They’re Big Enough
to Be Visible from Really Far Away.

As Gen Norman Schwarzkopf recounted in his autobiography, Ir Doesn’t
Take a Hero, back in 1990, when US troops were deployed to Saudi Arabia for
Operation Desert Shield, an attempt by a Christian missionary organization to
use the military to proselytize Saudi Muslims led the Pentagon to issue strict
guidelines on religious activities and displays of religion in the region. It was left
to the discretion of individual company commanders to determine how visible
religious services should be, depending on their particular location’s proximity to
Saudi populations. In some cases, decisions were made not to display crucifixes
or other religious symbols, even at worship services. There were a few complaints
about these decisions, but the majority of the troops willingly complied, under-
standing that these decisions were being made for their own security. According
to General Schwarzkopf, even his request that chaplains refrain from wearing
crosses on their uniforms received an unexpectedly positive reaction, with the
chaplains not only agreeing with the policy, but also going a step further by call-
ing themselves “morale officers” rather than chaplains.

But now, in Iraq and Afghanistan, General Schwarzkopf’s commonsense
policies and priority of keeping the troops safe have been replaced by a flaunting
of Christianity by Christian troops and chaplains who feel that nothing comes
before their right to exercise their religion, even if it means putting the safety of
their fellow troops at risk. Numerous photos, some posted on official military
Web sites, show conspicuously displayed Christian symbols, such as large crosses,
being erected on and around our military bases in Iraq and Afghanistan.”

Large Christian murals have been painted on the outside of the T-barriers
surrounding a chapel on Forward Operating Base (FOB) Warhorse in Iraq. In
addition to being a highly visible display of Christianity to Iragis on the base,
photos of these murals were posted on an official military Web site.® It is even
more important that the regulation prohibiting displays of any particular reli-
gion on the grounds of an Army chapel—a regulation that protects the religious
freedom of our Soldiers by keeping chapels neutral and welcoming Soldiers of all
faiths—be strictly enforced on our bases in Iraq and Afghanistan. Yet there is clear
and credible evidence that those in charge routinely overlook such regulations.
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7. Paint Crosses and Christian Messages on Military Vehicles and
Drive Them through Iraq.

For those Iragis who may not see the overt stationary displays of Chris-
tianity on and near US military bases in their country, there have been plenty
of mobile Christian messages painted on our tanks and other vehicles that
patrol their streets.

The title of Jeff Sharlet’s May 2009 Harpers Magazine cover story, “Jesus
Killed Mohammed: The Crusade for a Christian Military,” actually comes from
one such vehicular message—the words “Jesus killed Mohammed”were painted
in large red Arabic lettering on a Bradley fighting vehicle, drawing fire from
nearly every doorway as it was driven through Samarra. Other vehicles have
sported everything from the Islamic crescent overlaid with the internationally
recognized red circle and slash “no” sign to large crucifixes hanging from gun
barrels. A military public relations office even officially released a photo of the

tank named “New Testament.”

6. Make Sure That Our Christian Soldiers and Chaplains See the War
As a Way to Fulfill the Great Commission.

To many fundamentalist Christians, the “Great Commission” from Mat-
thew 28:19—“Go and make disciples of all nations™—trumps all man-made
laws, including military regulations. It’s hard to find a military ministry whose
mission statement doesn't, in one way or another, include fulfilling the Great
Commission. Thus, it is not surprising that many service members who've been
influenced by these military ministries are conflicted about their mission, a
conflict often leading some of these service members to disregard the military’s
prohibition on proselytizing.

Campus Crusade for Christ’s (CCC) Military Ministry,'® a parachurch
ministry active at all of the largest US military training installations, the service
academies, and on ROTC campuses, frequently states its goal of turning the
US military into a force of “government-paid missionaries for Christ.” The vi-
sion statement of another organization, Military Missions Network,!
expanding global network of kingdom-minded movements of evangelism and
discipleship reaching the world through the military of the world.”

Describing the duties of a CCC Military Ministry position at Lackland Air
Force Base and Fort Sam Houston in Texas, for example, the organization’s
Web site stated, “Responsibilities include working with Chaplains and Mili-
tary personnel to bring lost soldiers closer to Christ, build them in their faith
and send them out into the world as government paid missionaries.”*?

CCC’s Valor ministry," which primarily targets future officers on ROTC
campuses, states, “The Valor ROTC cadet and midshipman ministry reaches
our future military leaders at their initial entry points on college campuses,
helps them grow in their faith, then sends them to their first duty assignments
throughout the world as ‘government-paid missionaries for Christ.””*

s«
1S an
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In a promotional video filmed at the US Air Force Academy, a USAFA
CCC program director pronounced that CCC’s purpose is to “make Jesus
Christ the issue at the Academy,” and for the cadets to be “government paid
missionaries” by the time they leave.

According to a CCC Military Ministry instructional publication uncovered
in 2007, CCC’s mission is not simply to provide Bible studies to allow Chris-
tians in the military to exercise their religion, as its defenders claim. The in-
structions state, “We should never be satisfied with just having Bible studies of
like-minded believers. We need to take seriously the Great Commission.”

Wohatever one’s position on the issue of evangelism, the undeniable fact is
that all of the above quotes, as well as the video filmed at the Air Force Acad-
emy, were found on the Internet, which, of course, means that any extremist
looking for recruiting tools could also find this easily accessible “evidence” that
the US military is being groomed to be a force of crusaders.

5. Post Photos on the Internet of US Soldiers with Their Rifles
and Bibles.

CCC’s indoctrination of basic trainees at Fort Jackson, South Carolina, the
Army’s largest basic training installation, is a program called “God’s Basic
Training,” in which the recruits are taught that “The Military = ‘God’s Minis-
ters” and that one of their responsibilities is “to punish those who do evil” as
“God’s servant, an angel of wrath.”"’

Until being exposed (and taken down), the Fort Jackson CCC Military Min-
istry had a Web site containing not only its Bible study materials, but also numer-
ous photos of smiling trainees posed with their rifles and Bibles.'® Obviously, no
explanation is necessary to see the propaganda value of photos like these.

4. Invite Virulently Anti-Muslim Speakers to Lecture at Our Military
Colleges and Service Academies.

In June 2007, anti-Muslim activist Brigitte Gabriel, author of Because They
Hate, was allowed to deliver a lecture at the Joint Forces Staff College (JFSC).”
In February 2008, the 3 Ex-Terrorists, a trio of self-proclaimed former Mus-
lim terrorists turned fundamentalist Christians, appeared at the US Air Force
Academy’s 50th Annual Academy Assembly, in spite of the fact that their
claims about their terrorist pasts have long been questioned by both academics
and terrorism experts.?'

Gabriel’'s JESC lecture, which was broadcast to the world on C-SPAN,
eventually ended up on YouTube,*
Force Academy presentation, which included details such as Walid Shoebat’s
pronouncement that converting Muslims to Christianity was a good way to de-
feat terrorism, also ended up online,” providing yet more “evidence”to extremists
that the US military’s training includes teaching cadets, officers, and senior non-
commissioned officers (NCO) that Islam is evil and must be stopped.

and articles about the ex-terrorists’ Air
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3. Have a Christian TV Network Broadcast to the World That the
Military Is Helping Missionaries Convert Muslims.

Travel the Road, a popular Christian reality TV series that airs on the Trinity
Broadcasting Network (TBN)), follows the exploits of two “extreme” missionar-
ies who travel to remote, and often dangerous, parts of the world to fulfill their
two-part mission to “(1) Vigorously spread the gospel to people who are either
cut off from active mission work, or have never heard the gospel,” and “(2)
Produce dynamic media content to display the life of missions, and thus,
through these episodic series electrify a new generation to accomplish the
Great Commission.”

The second season of the series ended with three episodes filmed in Af-
ghanistan. To film these episodes, the missionaries were embedded with US
troops as “journalists,” staying on US military bases and accompanying and
filming troops on patrols—all for the purposes of evangelizing Afghan Mus-
lims and producing a television show promoting the Christian religion. As the
first of the program’s three Afghanistan episodes clearly showed, these mis-
sionaries were able to waltz into Afghanistan without any of the advance ap-
proval and planning required for embedded journalists and, within two days, be
embedded with an Army unit.

A question that many will ask is whether or not the Army knew what these
missionaries were up to. According to ABC News Nightline, which did a seg-
ment on the embedded missionaries, the answer from one of the missionaries
was yes: “They knew what we were doing. We told them that we were born
again Christians, we're here doing ministry, we shoot for this TV station and
we want to embed and see what it was like.”?*

USCENTCOM'’s General Order 1A (now GO-1B) prohibits any and all
proselytizing in its area of responsibility (AOR) and applies to civilians ac-
companying US troops as well as military personnel. Yet despite this directive,
the US Army facilitated the evangelizing of Afghans by these Christian mis-
sionaries, which included the distribution of New Testaments in the Dari lan-
guage. Numerous Soldiers and NCOs, as well as several officers, including one
general, appeared in the program.”

While the Army’s participation in the Travel the Road program is certainly
one of the most prominent examples of broadcasting to the world that the US
military was aiding missionaries who were trying to convert Muslims, it is re-
grettably not the only example.

In September 2008, the Discovery Channel’s Military Channel aired a two-
hour program titled God's Soldier. Filmed at FOB McHenry in Hawijah, Iraq, the
program’ credits identified that it had been “produced with the full co-operation of
the 2-27 Infantry Battalion ‘Wolfhounds.” The co-producer of the program was
Jerusalem Productions, a British production company whose “primary aim is to
increase understanding and knowledge of the Christian religion and to promote
Christian values, via the broadcast media, to as wide an audience as possible.”
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Bible verse text captions appearing between segments of the program in-
cluded “I did not come to bring peace, but the sword” and “put on the full ar-
mor of God so that when the day of evil comes, you may stand your ground.”

This was one of the prayers uttered by the program’s star, CPT Charles Popov,
an evangelical Christian Army chaplain, during a scene in which he was blessing
a group of Soldiers about to go out on a patrol: “I pray that you would give them
the ability to exterminate the enemy and to accomplish the task that they've
been sent forth by God and country to do. In Christ’s name I pray. Amen.” That
prayer was followed by a scene in which the chaplain, sounding an awful lot like
the Campus Crusade Bible study described earlier, said to the Soldiers: “Every
soldier should know Romans 13, that the government is set up by God, and the
magistrate, or the one who wields the sword—you have not swords but 50 cals
and [unintelligible] like that—does not yield it in vain because the magistrate
has been called, as you, to execute wrath upon those who do evil.”

The scene that tops them all, however, is one in which Popov is setting up a
nativity pageant for Christmas—using the unit’s Iraqi interpreters to play some
of the roles. The chaplain described this as some sort of cultural exchange, with
US troops recognizing Ramadan, and Muslim interpreters, in turn, celebrating
Christmas. The notion of this merely being a harmless cultural exchange is ab-
surd. US Soldiers participating in a Muslim religious observance are not risking
death by doing so, while Muslims, in a country where many consider converting
to Christianity a death penalty offense, are. Broadcasting to the world via the
Discovery Channel that US Army personnel were putting Muslims in a Christ-
mas pageant not only provides more fodder for radical Islam extremists, but also
exposes the Iraqis who are helping the US military to grave danger.”

2. Make Sure Bibles and Evangelizing Materials Sent to Muslim Lands
Have Official US Military Emblems on Them.

It’s not hard to imagine what message is being communicated to the Iragis
and Afghans when hundreds of thousands of Bibles with official US military
emblems show up in their countries. Some of these military Bibles are pro-
duced by private organizations, and others are officially authorized by the mili-
tary. One of the officially distributed editions has both the Multi-National
Corps-Iraq and I Corps seals imprinted on a camouflage background cover.
And it doesn’t stop with Bibles.?”

A chief warrant officer from the 101st Airborne Division, for example, re-
ferring to a special military edition of a Bible study daily devotional published
and donated by Bible Pathways Ministries, told Mission Network News that
“the soldiers who are patrolling and walking the streets are taking along this
copy, and they’re using it to minister to the local residents,” and that his “division
is also getting ready to head toward Afghanistan, so there will be copies head-
ing out with the soldiers.” Just like the many civilian missionaries who see the
wars in Iraq and Afghanistan as a window of opportunity to evangelize Mus-
lims, the warrant officer continued, “The soldiers are being placed in strategic
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places with a purpose. They’re continuing to spread the Word.” This daily devo-
tional, admittedly being used by the 101st Airborne Division “to minister to
the local residents,” has the official military branch seals on its cover, giving the
impression that it is an official US military publication. And while these logos
are sometimes used without permission and may have been on this particular
book, the Iraqis and Afghans don’t know that.®

The chiefs of chaplains even designed one of the Bibles sporting the official
military logos. An organization called Revival Fires Ministries has, “at the re-
quest of the Chief Chaplains of the Pentagon,” been promoting, collecting
money for, and shipping these Bibles to Iraq since 2003. A formal arrangement
between the Pentagon and Revival Fires has allowed these Bibles to be shipped
via military airlift.

To promote these Bibles, a Navy chaplain, whose own anti-Muslim book
was taken off the market when it was revealed that much of its content had
been plagiarized and some of the endorsements on its cover fabricated, has
improperly appeared in uniform at three of Revival Fires’ rancorously anti-
Muslim camp meetings®’ and also endorses the ministry on the Web sites of
both its founder, Cecil Todd, and his son, evangelist Tim Todd. At one point,
the chaplain’s photo and endorsement appeared right next to the following
statement on the younger Todd’s Web site: “We must let the Muslims, the
Hare Krishnas, the Hindus, the Buddhists and all other cults and false religions
know, “You are welcome to live in America ... but this is a Christian nation ...
this is God’s country! If you don't like our emphasis on Christ, prayer and the
Holy Bible, you are free to leave anytime!””°

1. Send Lots of Arabic, Dari, and Pashtu Language Bibles to Convert
the Muslims.

Arguably worse than any English language Bibles stamped with official US
military emblems are the countless thousands of Arabic, Dari, and Pashtu Bi-
bles making their way into Iraq and Afghanistan, often with the help of US
military personnel.

In his autobiography, General Schwarzkopf recounted his 1990 run-in with
one fundamentalist Christian organization—an incident that made it clear
that the Saudis’ fears and complaints of Christian proselytizing were not un-
founded. While some of the Saudis’fears, as the general explained, had resulted
from Iragi propaganda about American troops disrespecting Islamic shrines,
the attempt by this religious organization to get US troops to distribute tens of
thousands of Arabic language New Testaments to Muslims was real.

The Saudi concern about religious pollution seemed overblown to me but under-
standable, and on a few occasions I agreed they really did have a gripe. There was a
fundamentalist Christian group in North Carolina called Samaritan’s Purse that had
the bright idea of sending unsolicited copies of the New Testament in Arabic to our
troops. A little note with each book read: “Enclosed is a copy of the New Testament
in the Arab language. You may want to get a Saudi friend to help you to read it.” One
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day Khalid®! handed me a copy. “What is this all about?” he asked mildly. This time
he didn't need to protest—he knew how dismayed I'd be.

This was the incident that, as mentioned earlier, led to the implementation of
strict guidelines on religious activities of military personnel in Muslim countries.

A recent al-Jazeera English news report showed US troops at Bagram Air-
field in Afghanistan discussing the distribution of Dari and Pashtu language
Bibles to the local Afghans.? While the US military claimed that these Bibles
were destroyed and that this was an isolated incident, countless other examples
seem to indicate that these incidents are anything but isolated.

In the newsletter of the International Ministerial Fellowship (IMF), an
Army chaplain described the evangelizing he was doing while passing out food
in the predominantly Sunni village of Ad Dawr: “I am able to give them tracts
on how to be saved, printed in Arabic. I wish I had enough Arabic Bibles to
give them as well. The issue of mailing Arabic Bibles into Iraq from the U.S.is
difficult (given the current postal regulations prohibiting all religious materials
contrary to Islam except for personal use of the soldiers). But the hunger for the
Word of God in Iraq is very great, as I have witnessed first-hand.”

Another Army chaplain, in an article titled “Kingdom Building in Combat
Boots,” wrote: “But the most amazing thing is that I was constantly led to stop
and talk with Iragis working at the Coalition Provisional Authority. I learned
their names, became a part of their lives, and shared Jesus Christ by distributing
DVDs and Arabic Bibles.”*

And here’s one from a private organization, boasting of the help it gets from
military personnel to distribute its Bibles: “OnlyOneCross.com recently sent a
case of Arabic Bibles to a Brother who is working in a detention center in Iraq.”*

Another organization, the Salvation Evangelistic Association, now has the
Soldiers they converted at Fort Leonard Wood, Missouri, distributing the Ara-
bic Bibles for them: “Many young men in training at Fort Leonard Wood were
converted to Christ. The Lord led us on to preaching in Army camps in the US,
Korea, and the Philippines. We are now supplying Arabic Bibles for distribu-
tion by our troops in Iraq.”*

Then there was a lieutenant colonel, whose religious zeal was so extreme
that a missionary had to explain to him that he was putting his troops at risk.
The missionary’s organization had already shipped 20,000 Arabic-language
“Soul-Winning Booklets” into theater with more on the way. The lieutenant
colonel, who knew the missionary from the states, had gone to his hotel with
15-20 armed troops and literally blocked off an entire city block with tanks and
Humvees to secure the area. He offered to use his troops to protect the mis-
sionaries who were there on an evangelical mission to convert the Muslims. The
missionary later remarked, “I had to tell [the lieutenant colonel] that it would
probably be best if he and his unit left as soon as possible. . . . The Iraqi people
in the hotel and those on the street were to say the least, very concerned. I did
not want to bring that much attention to the hotel for fear that the terrorists
would target the area as well.”*’
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In a video from Soldiers Bible Ministry, an Army chaplain boasts about
managing to get Swahili Bibles into Iraq to evangelize Muslim workers from
Uganda employed by the US military, in spite of the regulations prohibiting
this. Referring to this shipment of Bibles, the chaplain said, “Actually, they’re in
Baghdad right now. Somehow the enemy tried to get ‘em hung up there. There
was a threat they were gonna get shipped back to the States and all that. We
prayed, and they’re gonna be picked up in a couple of days. God raised someone
up right there in Baghdad that’s gonna go—a Christian colonel that’s stationed
there in Baghdad, and he’s gonna go and get the Bibles.”*® Despite its disregard
of military regulations, Soldiers Bible Ministry is officially endorsed by the
Army’s chief of chaplains, with the following statement on his Web site:
“Thanks so much for your invaluable ministry of the Word to our Soldiers.”

In addition to Bibles, other Arabic language Christian books are being shipped
into Iraq for distribution by our troops. The January 2009 newsletter of World-
wide Military Baptist Missions, for example, included photos of its English-
Arabic proselytizing materials, an English-Arabic New Testament, and an
English-Arabic Gospel of John. This is from the caption for these photos: “In
2008, we shipped over 226,000 gospel tracts, 21,000 Bibles, New Testaments and
gospels of John (to include English-Arabic ones!) and 404 ‘discipleship kits’ to
service members & churches for use in war zones, on ships and near military
bases around the world.”

Clearly, converting the Iraqgis and Afghans is a pet project of numerous pri-
vate organizations, some with the help of the military, as well as military per-
sonnel and military ministries. In one case, a DOD-authorized chaplain en-
dorsing agency actually set up a well-organized network of 40 of its chaplains
in Iraq to receive and distribute Arabic Bibles and an Arabic gospel tract titled
“Who Is Jesus” for a private missionary organization.! All of these groups and
individuals have found ways to circumvent the prohibition on sending religious
materials contrary to Islam into the region. There are literally thousands of
people involved, and hundreds of thousands of Arabic and other native lan-
guage Bibles, tracts, videos, and audio cassettes have made their way into Iraq
and Afghanistan, along with Christian comic books, coloring books, and other
materials to evangelize Muslim children. The line between joining the military
and joining the ministry has seemingly become increasingly blurred for many.

Joining the Military = Joining the Ministry

To Campus Crusade for Christ, basic training installations and the military
service academies are “gateways”—the places that young and vulnerable mili-
tary personnel pass through early in their careers. This was the explanation of
its gateway strategy that appeared on CCC’s Military Ministry Web site:
“Young recruits are under great pressure as they enter the military at their initial
training gateways. The demands of drill instructors push recruits and new ca-
dets to the edge. This is why they are most open to the ‘good news.” We target
specific locations, like Lackland AFB and Fort Jackson, where large numbers
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of military members transition early in their career. These sites are excellent
locations to pursue our strategic goals.”

According to CCC’s executive director, “We must pursue our particular
means for transforming the nation—through the military. And the military
may well be the most influential way to affect that spiritual superstructure.
Militaries exercise, generally speaking, the most intensive and purposeful in-
doctrination program of citizens.”

At Fort Jackson, the largest Army basic training installation, trainees at-
tending CCC’s “God’s Basic Training” Bible studies are taught that by joining
the military, they've become ministers of God. This is also taught by CCC’s
Valor ministry, which targets future officers on ROTC campuses.

A Valor ministry video titled “God and the Military” is a presentation
given at Texas A& by a Texas pastor to an audience of cadets and an assort-
ment of officers from the various branches of the military. The pastor’s pre-
sentation opens:

I, a number of years ago, was speaking at the University of North Texas—it hap-
pens to be my alma mater, up in Denton, Texas—and I was speaking to an ROTC
group up there and when I stepped in I said, “It’s good to be speaking to all you
men and women who are in the ministry,” and they all kind of looked at me, and
I think they wondered if maybe I had found the wrong room, or if they were in
the wrong room, and I assured them that I was speaking to men and women in
the ministry, these that were going to be future officers.*

'The stated mission of CCC’s ministry for enlisted personnel is “Evangelize and
Disciple All Enlisted Members of the US Military. Utilize Ministry at each basic
training center and beyond. Transform our culture through the US Military.”*

Cadence International® is another large military ministry that targets
young service members, seeing those who are likely to be deployed to war
zones as low-hanging fruit. One of the reasons given by Cadence for the suc-
cess of its “strategic ministry” “Deployment and possibly deadly combat are
ever-present possibilities. They are shaken. Shaken people are usually more
ready to hear about God than those who are at ease, making them more re-
sponsive to the gospel.”*

Organizations like CCC’s Military Ministry and Cadence could not succeed
in their goals without the sanction and aid of the military commanders who al-
low them to conduct their missionary recruiting activities on their installations.
And there is no shortage of military officers who not only condone but also
participate in and promote these activities. The Officers’ Christian Fellowship,
an organization consisting of over 15,000 officers and operating on virtually
every US military installation worldwide, which has frequently stated its goal to
“create a spiritually transformed US military with Ambassadors for Christ in
uniform, empowered by the Holy Spirit,”*® has actually partnered with CCC’s
Military Ministry.

In addition to the military-wide organizations like Campus Crusade, there
are also a number of coercive religious programs on individual bases. A basic

training schedule from Fort Leonard Wood described “Free Day Away,” a
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program attended by all trainees during their fifth week of training, as follows:
“Soldiers spend the day away from Fort Leonard Wood and training in the
town of Lebanon. Free Day Away is designed as a stress relief that helps soldiers
return to training re-motivated and rejuvenated.”

Onmitted from this event description was that this day was actually spent at
the Tabernacle Baptist Church and included a fundamentalist religious service.
All facilities that the trainees were permitted to go to during this free time (a
bowling alley, a convenience store, etc.) are owned by the church. Numerous
Soldiers have reported that they were unaware that this part of their “training”
was run by a church until they were being loaded onto the church’s buses that
came to pick them up, and those who wanted to opt out of the church service
once they were there were not permitted to do so.

While claims are made that Free Day Away and other religious programs
and events conducted at basic training installations are not mandatory, these
words make little or no difference to the trainees. As anyone who has gone
through basic training is well aware, no trainee wants to stand out, and almost
none would risk being singled out as different or difficult by speaking up and
telling their drill sergeant that they don’t want to attend a program or event
because it goes against their religious beliefs.

Spiritual Fitness

“Spiritual fitness” is the military’s new code phrase for promoting religion,
and the religion being promoted is Christianity. There are spiritual fitness cen-
ters, spiritual fitness programs, spiritual fitness concerts, spiritual fitness runs
and walks, and so forth.

'This year, for example, Fort Eustis, Virginia, and Fort Lee, Virginia, have
been holding a spiritual fitness concert series. At Fort Eustis, it’s actually called
the “Commanding General’s Spiritual Fitness Concert Series.” This is a Chris-
tian concert series. All of the performers are Christian recording artists. Photos
from one of the Fort Lee concerts show crosses everywhere, and one photo’s
caption even says that the performer “took a moment to read a Bible passage”
during her set.*’ In some cases, attendance at Christian concerts held at basic
training installations has been mandatory for the Soldiers in training.>

In March 2008, a program was presented at a commander’s call at RAF
Lakenheath, England. This commander’s call was mandatory for an estimated
1,000 service members, and the PowerPoint version of the presentation was
e-mailed to an additional 4,000-5,000 members. The “spiritual fitness” segment
of this presentation was titled “A New Approach to Suicide Prevention: De-
veloping Purpose-Driven Airmen,” a takeoft on Rick Warren’s 7he Purpose
Driven Life. The presentation also incorporated creationism into suicide pre-
vention. One slide, titled “Contrasting Theories of Hope, 2 Ultimate Theories
Explaining Our Existence,” has two columns, the first titled “Chance,” and the
second “Design,” comparing Charles Darwin and “Random/Chaos” to God
and “Purpose/Design.” Darwin, creationism, and religion are also part of a
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chart comparing the former Soviet Union to the United States, which con-
cludes that “Naturalism/Evolution/Atheism” lead to people being “in bondage”
and having “no hope,” while theism leads to “People of Freedom” and “People
of Hope/Destiny.”!

Strong Bonds

Strong Bonds is an Army-wide evangelistic Christian program operating
under the guise of a predeployment and postdeployment family wellness and
marriage-training program. Strong Bonds events are typically held at ski lodges,
beach resorts, and other attractive vacation spots, luring Soldiers who would
never attend a religious retreat to sign up for the free vacation.

The materials officially authorized by the Army for Strong Bonds are not
religious, but there’s a loophole. These authorized materials are only required to
be used for a minimal number of the mandatory training hours, leaving the
remaining mandatory training hours open for other materials selected by the
chaplain running the retreat. In some cases, the chaplains do stick to the autho-
rized materials and keep the program nonreligious, but this is not the norm.

At one Strong Bonds weekend, the attendees, upon arrival, were handed a
camouflage box called “Every Soldier’s Battle Kit.”'This kit was imprinted with
the name New Life Ministries and the ministry’s phone number and Web site,
and contained 7he Life Recovery Bible and four volumes by a Christian author.
They were also given several Christian devotional books and 7he Five Love
Languages by pastor Gary Chapman, who is described on his Web site as “the
leading author in biblical marriage counseling.” Pastor Chapman’s book was
used as the core of the Saturday portion of the training, at which a video of
Chapman, full of Bible verses and a call to “love your partner like Jesus loved
the church,” was also shown.>

DOD contracts also show the frequent hiring of Christian entertainers and
speakers for Strong Bonds events. One base, for example, contracted, at a cost
of $38,269, an organization called Unlimited Potential, Inc.”® to provide “social
services” for a Strong Bonds event. Unlimited Potential, Inc. is an evangelical
baseball ministry that has a military ministry whose mission is “to assist com-
manders and chaplains in providing religious support to military service mem-
bers and their families by sharing the life-changing Gospel of Jesus Christ
through the medium of baseball” and “to use our God-given abilities in baseball
to reach those who do not have a personal relationship with Jesus Christ.” This
same ministry has been “serving Christ through baseball” at a number of other
Army bases in the United States, as well as many bases overseas.

Godspam

The use of official military e-mail to send religious messages is another
ongoing problem. These e-mails range in content from Bible verses and
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evangelistic Christian messages to “invitations” from superiors to worship
services and Bible studies.

One recent e-mail, widely distributed to an Air Force installation’s e-mail
list, contained an essay by the executive director of the Officers’ Christian Fel-
lowship. The essay began by posing the question, “Why do you serve in our

military?” The answer was:

We serve our Lord by serving our nation, our family or prospective future family,
and so that we have something that we can share with God’s people in need. But
what is the greatest need? Why do we serve our God as Joshua exhorted? We
serve our God because of what Jesus did for us on the Cross. We are blessed to be
able, through our lives in the military, to demonstrate the message of salvation to
those who have not heard or received it. It was by God’s grace through faith that
we were brought fully into His family and presence. Our love for Him motivates
us to serve Him in our military, to serve and work for our families, and to serve
and work to enable the message of salvation to reach those who have yet to accept
Him as Lord and Savior.

In another recent case, an Air Force colonel sent out an e-mail to a large
number of subordinates containing a link to an “inspirational” video. Not only
was the video an overt promotion of Christianity, but the Web site linked to
was a far right Catholic Web site containing material attacking the president
and vice president of the United States, including an image of the president
depicted as Adolf Hitler.>*

Often, command staft and NCOs forward religious e-mails to a base or a
unit on behalf of a chaplain. A recent example of this was a flyer for a Bible
study titled “Moses the Leader: How Would You Like to Lead 1,000,000
Whiners?” Numerous recipients of this e-mail complained about its negative
stereotype of Jews, as well as the fact that it was e-mailed to the base e-mail list
by command staff.

Occasionally, officers and NCOs send out e-mails inviting their subordinates
to religious events that they themselves are hosting, putting the recipients in the
position of wondering if not attending their superior’s religious event will nega-
tively affect their career, and if those who do attend will be shown favoritism.

For example, the Soldiers of a platoon in Iraq recently received an e-mail
that had a flyer® attached to it for a Christian men’s conference being hosted
by their platoon sergeant. The flyer had the unit and division emblems on it,
and the sender of the e-mail, an E-7, listed himself as a minister and the host
of the event.

This platoon sergeant had been sending out religious e-mails almost daily,
including one with an attachment titled “Psalm 23 (For the Work Place),” which
began, “The Lord is my real boss, and I shall not want,” and ended with, “When
it’s all said and done, I'll be working for Him a whole lot longer and for that, I

the following statement: “There are many things that work to keep us from
completing our life-missions. Over the years, I've debated whether the worst
enemy is procrastination or discouragement. If Satan can't get us to put off our
life missions, then he’ll try to get us to quit altogether.”
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Overt Promotions of
Christianity in Military Publications

Numerous chaplains, as well as a few commanders and other officers and
NCOs, are taking advantage of their military base newspapers and unit news-
letters as another forum for promoting Christianity. While some would argue
that protection of free speech applies and that anyone can publish virtually
anything anywhere, when the publication is an officially sponsored base news-
paper and the authors are members of the military, the perception is an official
endorsement of these religious messages.

In an article titled “Living in Victory,” a publication of the Louisiana National
Guard, one chaplain explained how having Jesus as “your reference point to vic-
tory is crucial,” how “victory is not something that is ahead of us, but has already
been accomplished by Jesus’ completed victory on the cross,” and why “when you
experience defeat, it just shows you that you need to quickly get your branch re-
connected to the Vine, who is the Victorious Life of Christ in you.” He summed
up his piece by telling the troops that they “are Champions ‘in Jesus Christ.””

In a column about Independence Day in a Marine unit newsletter, the chap-
lain got off to a good start, explaining in his opening paragraph how our indepen-
dence from England led to “people having the right to worship in accordance
with their own faith tradition,” and that the First Amendment is “the reason the
military has chaplains to uphold every service member’s . . . right to worship in
accordance to their particular faith group tradition.” The rest of his article, how-
ever, was all about promoting one “particular faith group tradition™—his.

I always remind people that we live in a fallen world, darkened by sin and evil be-
cause mankind wanted their independence from God. I also remind people of the
incredible cost our Heavenly Father paid with the sacrifice of his one and only Son
who died in our place in order that whomever [sic] would believe in Him would not
perish but have everlasting life (John 3:16). In other words, our Heavenly Father
through his Son paid the ultimate price, even death on a cross in order that whom-
ever [sic] would believe could live a life independent from sin. Therefore, because of
this great sacrifice paid by the Son of God any and every person can walk in victory
beyond the struggles, skeletons in one’s closet, and temptations that can keep us
from being men and women of honor, courage and commitment.*®

Writing about the upcoming move of the headquarters of an Air National
Guard fighter wing, a chaplain assistant compared the move to Moses, the
tabernacle, and the Christian Holy Spirit. She wrote:

I have been studying about the life of Moses and recently studied how the Israelites
set up the tabernacle. I won't go into all of the details about the tabernacle, but I do
want to tell you about the “cloud” since I found the cloud to be very interesting and
perfect for our upcoming Wing HQ_move. ...

The cloud was a gift to the Israelites that the Lord had given to them for protec-
tion from the hot and cold. This cloud is like the Christian Holy Spirit that we
have available to us today. The cloud was a gift and the Holy Spirit is a gift that all
human beings can receive. The Holy Spirit helps us to make decisions and enables
us to know when we need to move just like the cloud did for the Israelites.”
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Sometimes, in addition to promoting Christianity, the articles get political,
as in this example from one Army base newspaper. In an article titled “Virtue
of Truth,” the chaplain condemns all the “sins” of our “progressive” culture—
freedom of choice, gay marriage, and so forth. He then injects the word “pro-
gressive” into a quote from the apostle John, a word that appears nowhere in
the Bible verse he quotes, and adds the word “progressive” again before a quote

from Pope John Paul II, although that word was not used by the late pontiff.
At the heart of all sin is pride. This is the kind of pride that makes itself the arbiter

of right and wrong. This is good to remember in an age when euthanasia is called
mercy, suicide termed “creative medicine” and abortion described as “freedom of
choice.” All three are really murder.

Today, marriage is too often considered outdated as an institution and divorce is
considered the better option. Even more disturbing, opposition to same-sex mar-
riage is thought to be bigoted and intolerant. This makes adultery and sodomy
very uncomfortable terms in some people’s lexicon.

In contrast with today’s attitudes, the apostle John reminds us: “Anyone who is so
‘progressive’ as not to remain in the teaching of the Christ does not have God,;
whoever remains in the teaching has the Father and the Son” (2 John 9).%

The last example comes from an article titled “The Opportunity to Follow
Is Afforded to Us All,” written by an Air Force master sergeant:

There’s a tremendous biblical illustration of the ever-present duplicitous nature of
followership between leading and accepting and executing orders.

This passage tells of a military leader in command of 100 followers. One day this
leader, who is not a religious man, compassionately sends messengers to ask Jesus
to pray for a dying subordinate. Jesus, so motivated by this compassionate appeal,
deviates from his intended course to visit this kindhearted leader. However, just
prior to Jesus’ arrival to the installation, the leader sends his followers to stop Je-
sus from coming to his installation, deeming himself not worthy of hosting such
an esteemed visitor. This is where the leader communicates through his followers
the most convicting principle of true followership. His principled statement is, “I
know authority because I am under the authority of my superior officers, and 1
have authority over my soldiers. I only need to say, ‘Go,” and they go, or ‘Come,’
and they come.” This very powerful confession prompts Jesus to clearly identify
the next principle of responsible followership. The scripture reads, “when Jesus
heard this, he was amazed and said to the crowd following him, I tell you, I have
not seen faith, or confidence, like this in all the land . .. The leader’s statement
truly reflects the heart of followership. Followership is firmly rooted in confident
obedience. And followership and leadership are transitional meaning to pass
back and forth between positions. This compassionate military leader knew that
even though he was not a religious man, demonstrating his willingness to follow
Jesus’ command without question would save his follower’s life.!

'The master sergeant who wrote the above is from the wing’s Equal Opportu-
nity Office—the very office where an Airman would go for help if he or she
had a complaint about an inappropriate promotion of religion, like this article
written by this master sergeant.



ATTITUDES AREN'T FREE 85

Religious Programs for Military Children

Nobody would disagree that military personnel and their families should have
the opportunity to worship as they choose. This is the justification for the military
providing chaplains and chapels, and it is a reasonable one. But just how much
support of religion is necessary to ensure this access to worship opportunities?

Countless DOD contracts show that what the government is providing for
religion on military bases goes far beyond chaplains and chapels and, in many
cases, far beyond what would be available to most civilians in their communi-
ties or towns. If a civilian church doesn't happen to have any talented musicians
in its congregation, for example, the congregation might have to deal with hav-
ing less than professional quality music at their services. Not so in military
chapels. If chapels want better music, they hire professional musicians and mu-
sic directors, contracted by the DOD. If a civilian church wants to start a youth
program or provide religious education classes, it might have to find volunteers
to run them. Military chapels hire base religious education directors, also paid
for with DOD contracts.

And, while the contracting of these religious “service providers” is in itself
highly questionable, the larger problem is that these contracts are almost exclu-
sively open only to Christians. Contract descriptions, in complete disregard of
the Constitution’s “no religious test” clause, make this abundantly clear by includ-
ing requirements such as “contractor shall ensure all programs and activities are
inclusive of all Christian traditions,” and the contractor will “use a variety of com-
munications medium that shall appeal to a diverse group of youth, such as music,
skits, games, humor, and a clear, concise, relevant presentation of the Gospel.”®

The most egregious practices are found in the programs for the children of
military personnel. These youth programs, many funded by DOD contracts, are
designed to target and evangelize the “unchurched” among our military youth.
The tactics employed by these government-contracted Christian ministries to
achieve this goal range from luring teenagers with irresistible events and ac-
tivities to infiltrating the off-post public middle and high schools attended by
military children. One of these organizations, Youth for Christ Military Youth
Ministry, actually goes as far as stalking military children, following their school
buses to find out where they live and what schools they go to.

Incredibly, even the job descriptions in some DOD contracts make it clear
that stalking kids is expected. One recently posted Army base position required
that the contractor target “locations and activities where youth live and spend
time, such as neighborhood community centers, school and sports and recre-
ational activities, etc.” to draw in “youth that are not regularly affiliated with
established chapel congregational youth programs.”®

According to a video interview® of Fort Riley’s religious education director
about one of the base’s exclusively Christian youth programs, the mission of the
program, called Spiritual Rangers, is “to train young men to be Godly leaders
by instilling in them biblical character, values and principles and thus giving
them a sense of what it truly means to be a man.” This video, which was aired
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on the base’s local cable access channel, described a program where teenage
boys get to do things like using the base’s close combat tactical trainer, engage-
ment skills trainer, and helicopter flight simulator—in other words, the coolest
video games ever! And all a kid on Fort Riley has to do to play them is hang out
with the “godly” men and memorize some scripture.

Military Community Youth Ministries (MCYM),* whose Club Beyond pro-
gram “seeks to celebrate life with military kids and introduce them to the Life-
giver, Jesus Christ,” has received millions of dollars in DOD contracts and oper-
ates on dozens of US military bases, both overseas and in the United States.

MCYM'’s Contracting Officer’s Performance Evaluation, a form to be filled
out each year by a “person duly appointed with the authority to enter into and
to administer contracts on behalf of the government” at the installations where
the organization is contracted, not only shows that MCYM’s mission is to
target non-Christian children, but also that the contracting officer actually
rates MCYM on its success in this constitutional violation. These are two of the
questions on the evaluation form:

1. MCYM staff are expected to conduct outreach ministry to teens who
have no relationship with the chapel or established churches. What is
your assessment of this ministry objective?

2. MCYM staft are expected to present the Gospel to teens with due
respect to their spiritual traditions, i.e. to engage in evangelism but not
proselytization. This means that they are not to endorse a particular theology
or denomination or creed excepting that which is generally accepted as
representing the principle tenents [sic] of the Christian faith with a focus
on introducing teens to Jesus Christ and to help teens develop in their faith
in God. What is your assessment of this ministry objective?®

Saying that they “engage in evangelism but not proselytization”is questionable
at best. MCYM narrowly defines refraining from proselytization as not trying
to convert someone from one Christian denomination to another and places
no restrictions on evangelizing those teenagers who need some “introducing”
to Jesus Christ.

One of MCYM’s “partner” organizations is Youth for Christ’s Military
Youth Ministry. Actually, Youth for Christ (YFC) and MCYM are one and
the same. Both have the same address and phone number, and the YFC Mili-
tary Youth Ministry mission statement states only one mission—to partner
with MCYM: “The Mission of Youth For Christ Military Youth Ministry is
to partner with Military Community Youth Ministries (MCYM) in assisting
and equipping Commanders, Chaplains, Parents, Volunteers and local Youth
for Christ (YFC) chapters on behalf of reaching military teens with the Good
News of Jesus Christ.”®’

YFC Military Youth Ministry is just the arm of MCYM that goes after
military children who attend oft-post public schools, and its first step in ob-
taining a contract from the military is to convince a chaplain that his or her
base needs its services. To do this convincing, YFC provides a fill-in-the-blank
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template for a YFC “steering committee” to write up an assessment to present
to the installation chaplain. The first part of completing this assessment is for
the YFC steering committee to attempt to get a meeting with the local high
school principal. This is done with a cold call to the principal in which commit-
tee members say, according to the script provided by YFC, that they are assist-
ing the base chaplains, even though this phone call appears to be made prior to
approaching the chaplains:

Example when you call the principle [sic] of the local high school: Hello my name
is and I am assisting the chaplains of Fort by putting together several
facts concerning adolescent culture and youth serving organizations in our com-

munity. Could I drop by and ask a few questions?

Here are a few more sections of YFC’s assessment template, including the in-
struction to essentially stalk the children by following their public school buses:

3. a High School. The principle [sic] is .1
spoke with and he indicated that he would be willing/unwilling
to allow me campus access. He did indicate that he would be glad to allow me to
support students by attending practices, games, rehearsals and school activities on
an “as invited” basis. My general impression is that and
will continue to develop my relationships at the High School.

b. Middle School. The principle [sic] is

ACCESSMENT [sic]:
6. Demographics

a. High School: This is a completely unscientific measurement but I followed the
buses around for three days. Each morning four buses leave the installation in [sic]
route to the high school. There are approximately students on these buses.
Students are primarily picked up in the , and neigh-
borhoods. Students appeared to be equally spread over the four difterent grade levels
with slightly more/less 9th and 10th graders.

b. Middle School: See a above.%

Like MCYM, Malachi Youth Ministries,” the youth division of Cadence
International, is funded by DOD contracts. In addition to teenagers, Cadence

International also targets the younger children of military personnel, partnering
with Child Evangelism Fellowship (CEF) “to anchor children in the hope of
Jesus and lead them to living fully devoted to Him” by getting the elementary
school children into Good News Clubs on their bases and in their schools.”
Cadence and CEF have the “mutual goal of reaching every child of the US
military around the world,” and clearly they will have the support and aid of the
military itself to achieve this goal, based on statements like this one from the
deputy installation chaplain at one large Army base, who, in a video promoting
CEF, proclaimed, “The harvest is ready, and I mean it’s out there in more abun-

dance than we have ability to harvest.””
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Religious Tests

In addition to the unconstitutional “religious tests” found in job require-
ments for DOD contracts, there are a number of service members who have
expressed concerns about the requirement to disclose their religion on forms
whose purposes would include no legitimate reason to contain any information
about their religion. Two examples are the Army Officer Record Brief (ORB)
and the Air Force Single Unit Retrieval Format (SURF). The ORB and the
SUREF are forms whose purpose is to provide information on the career history,
education, and special skills of officers. The information contained in these
forms is used for job placement, award nominations, applications to military
training programs and colleges, and so forth. The religion of an officer should
never be a factor in career decisions or recommendations, yet the Army’s ORB
now contains a block for the officer’s religion, and the Air Force’s SURF, a re-
cently implemented electronic form, also lists the officer’s religion.

Fear of Making Complaints
through Military Channels

The almost universal problem faced by military personnel who encounter any
of the problems listed above is the fear of what might happen if they report a
violation of regulations or bring a complaint to their superiors or the Equal Op-
portunity Office. Service members who fear harassment from both peers and
superiors, negative effects on their careers, and occasionally even physical harm
often refrain from reporting violations of regulations regarding religion, even
when those violations are personally impacting their or their family’s lives. Few
ever decide to file official complaints, allowing military spokespersons, when an
issue is reported or uncovered, to say that it was an isolated incident and to
quickly point out how few official complaints have been filed. Clearly, the num-
ber of official complaints filed, usually said to be less than 100, is unrealistically
small given that over 15,000 service members have contacted the Military Reli-
gious Freedom Foundation for assistance from 2005 to 2009. The disparity in

these numbers is something that cannot be ignored.

Recommendations

After dealing with thousands of service members and carefully examining
virtually every military regulation that would apply to their concerns and com-
plaints, the Military Religious Freedom Foundation has concluded that there
are very few situations in which the existing regulations are the problem. The
problem is that these existing regulations are not being followed or enforced.

One important exception, however, relating to the proselytizing of Muslims
in Iraq and Afghanistan, must be noted here. Because CENTCOM’s General
Order 1B, in its list of prohibited activities in the CENTCOM AOR, lists only
“proselytizing of any religion” as being prohibited, Christian military personnel
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intent on converting Muslims are getting around this crucial prohibition. How?
By saying that the order only prohibits proselytizing, but not evangelizing, and
claiming that activities such as distributing Arabic and other native-language
Bibles are merely evangelizing and thus do not violate the order. Simply chang-
ing the wording of GO-1B to “evangelizing or proselytizing of any religion”
would leave no loophole for those who rely on semantics to continue their at-
tempts to convert the Iraqis and Afghans to Christianity.

Setting the Record Straight
Regarding the Military Chaplaincy

Ever since chaplains praying in Jesus’ name at nonreligious military func-
tions and ceremonies became a hot-button issue, a distorted version of the
history of the chaplaincy has emerged. This altered history of the chaplaincy
has one purpose—to make it appear that the military chaplaincy has existed
continuously since the Revolutionary War, with no problems or objections un-
til recent years. This is accomplished by simply leaving a few minor gaps in the
history, such as most of the nineteenth century.

MYTH: The chaplaincy has been an essential part of the military since the Revolu-
tionary War.

FACT: The military chaplaincy was almost nonexistent between the end of the Revo-
lutionary War and the Civil War.

There really wasn't much of a military chaplaincy at all during the War of
1812 or up through and including the Mexican-American War. Naval com-
manders were authorized to appoint chaplains, but many of these were not
ordained ministers, and their purpose was as much to be instructors in every-
thing from reading and writing to navigational skills as it was to be preachers.
Some officers even saw their authority to appoint chaplains as a way to get a
personal secretary and chose them for their ability to perform that job, with
little regard for their religious qualifications.

During the War of 1812, there was only one Army chaplain for as many as
8,000 men, and, with the exception of the 1818 appointment of a chaplain at
West Point who doubled as a professor of history, geography, and ethics, there
were no new Army chaplains until 1838, when a small number of post chap-
lains were authorized. But these post chaplains were not members of the mili-
tary. They were civilian employees hired by the post’s administrators, and like
their counterparts in the Navy, they were hired mainly as teachers and also
served as everything from librarians to mess officers to defense counsel during
courts-martial. Post chaplains, since they were not in the military, were not as-
signed to a military unit, but to their post, so when the Mexican-American
War began, they did not accompany the troops.

In 1847, Congress passed a law transferring control over post chaplains
from the post administrators to the secretary of war, giving the secretary of war
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the authority to require a chaplain to accompany his post’s troops into the field
whenever a majority of the troops were deployed. Those chaplains who refused
to go were fired. This 1847 law caused a bit of a problem, however, because it
neglected to actually give anyone the authority to appoint chaplains. In fact,
when President Polk appointed two Catholic priests as “chaplains”in an effort
to stop the propaganda that the war was an attack upon the Mexicans’ religion,
he made them as political appointments rather than chaplain appointments,
saying that there was no law authorizing Army chaplains.

The total number of Army chaplains during the Mexican-American War
was 15, including the two Catholic priests who weren't actually chaplains. The
chaplaincy grew much larger during the Civil War, of course, with the appoint-
ment of a chaplain for each regiment. But when the war ended, the chaplaincy
was reduced to the 30 post chaplains authorized in 1838, even though the
regular Army was twice the size it had been in 1838. Six additional chaplains
were authorized for the six black regiments of the regular Army, but this was
reduced to four in 1869. The number of chaplains authorized for the Army
would remain 34 until 1898.

MYTH: There were no problems with or objections to chaplains until recent years.

FACT: There was a widespread campaign to completely abolish the chaplaincy in the
mid-1800s.

By the late 1840s, opposition to government-paid chaplains was growing,
and a vigorous campaign to abolish both the military and congressional chap-
laincies would go on for well over a decade, supported by both members of the
military and civilians, including churches and religious leaders. Hundreds of
petitions, signed by thousands of Americans, were sent to Congress during the
1840s and 1850s calling for an end to all government-paid chaplains. A large
part of the American public of the mid-1800s objected to chaplaincy establish-
ments on constitutional grounds; religious organizations objected to them on
both religious and constitutional grounds; and military personnel, including
chaplains, had complaints of religious coercion and discrimination uncannily
similar to those heard today.

Take, for example, the following statement, which was written in 1858: “Mr.
Hamlin presented the memorial of Joseph Stockbridge, a chaplain in the navy,
praying the enactment of a law to protect chaplains in the performance of di-
vine service on shipboard, according to the practices and customs of the
churches of which they may be members.””? Given the current disputes over
chaplains’ prayers, this statement could just as easily be from 2010.

A common complaint in the military during the nineteenth century was the
takeover of the chaplaincy by Episcopalians. Once the Episcopalians gained
control, all members of the military, regardless of their religion or denomina-
tion, began to be forced or coerced to attend Episcopalian worship services, and
non-Episcopalian chaplains were being forced to perform these services.

While the particular “bully” denomination may have changed since the peti-
tion of the naval officers in 1858, the issue has not. In the mid-1800s it was the
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Episcopalians; in 2010 it’s fundamentalist Protestants. And, as in the mid-
1880s, this is also not an issue of Christians versus non-Christians. The over-
whelming majority of the petitions received by the Congresses of the 1840s
and 1850s were written and signed by Christians and Christian religious orga-
nizations, just as the majority of complaints received by the Military Religious
Freedom Foundation—96 percent of them—are from self-identified Chris-
tians, both Protestant and Catholic.

Beginning in 1848, hundreds of petitions poured into both houses of Con-
gress. The first of these petitions to be presented in the Senate was from a
Baptist association in North Carolina:

M. Badger presented the memorial, petition, and remonstrance of the ministers
and delegates representing the churches which compose the Kehukee Primitive
Baptist Association, assembled in Conference with the Baptist Church at Great
Swamp, Pitt County, North Carolina praying that Congress will abolish all laws
or resolutions now in force respecting the establishment of religion, whereby
Chaplains to Congress, the army, and navy, are employed and paid to exercise
their religious functions.

Mr. Badger said he wished it to be understood that he did not concur in the ob-
ject of this memorial. He thought the petitioners were entirely wrong. But as the
petition was couched in respectful language, he would ask for its reading and
would then move that it be laid on the table and printed.”

Five years later, as a member of the Senate Judiciary Committee, Senator
Badger, a devout Episcopalian, would write a very pro-Christian report dis-
missing the countless petitions received by that time to abolish the chap-
laincy—a report that is frequently quoted by today’s Christian nationalists to
show just how very religious and pro-Christian Congress was in the nineteenth
century. These historical revisionists simply neglect to mention that Badger’s
report, and a similar report written a year later by an equally religious member
of a House committee,” had anything to do with a campaign to abolish the
chaplaincy. Acknowledging the historical context of these reports would, of
course, contradict their claims that there were no complaints or questions about
the constitutionality of government religious establishments until modern-day
secularists decided to wage a war on Christianity.

Obviously, Senator Badger, who had already stated in 1848 that he “did not
concur in the object” of the Baptists’ petition to abolish the chaplaincy, was not
someone who was going to be objective in considering the many similar peti-
tions he was asked to report on in 1853. So it was no big surprise that Badger’s
report dismissed the petitions, stating that “the whole view of the petitioners
seems founded upon mistaken conceptions of the meaning of the Constitu-
tion,” and that the Founding Fathers “did not intend to spread over all the
public authorities and the whole public action of the nation the dead and re-
volting spectacle of atheistical apathy.””

In 1860, Congress addressed the issue of commanders forcing chaplains to
conduct worship services of a faith tradition other than their own with a provision
stating, “Every chaplain shall be permitted to conduct public worship according to
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the manner and forms of the church of which he may be a member.””® They did
not, however, address the issue of the hijacking of the chaplaincy of one denomi-
nation, even though an investigation had shown the complaints to be valid.

Instead of moving forward, Congress soon took a giant step backwards, man-
dating in August 1861, in the act that authorized the appointment of regimental
chaplains for the Union Army, that all chaplains be Christians.”” A similar provi-
sion was in the act for the regular Army—the act passed in July 1861 authorizing
the president to raise a volunteer force stated that a chaplain “must be a regular
ordained minister of a Christian denomination.””® No prior legislation autho-
rizing chaplains had ever mandated that chaplains had to be of a particular reli-
gion or even that they had to be ordained ministers. Apparently, the earlier Con-
gresses were familiar with that pesky “no religious test” clause in the Constitution,
applying it even to the office of chaplain. The criteria for a chaplain in the 1838
law authorizing post chaplains, for example, was simply that “such person as they
may think proper to officiate as chaplain.””

But the 1861 law requiring chaplains to be Christians was quickly and suc-
cessfully challenged. The usual practice at the time for appointing Army chap-
lains was for each regiment to elect its own chaplain, and a regiment from
Pennsylvania had elected a Jewish cantor. When the Young Men’s Christian
Association exposed this grievous violation of the 1861 chaplain law, the Jewish
chaplain resigned rather than face the humiliation of losing his commission.
But the regiment decided to test the constitutionality of the law. This time they
chose a rabbi, knowing full well that his application for a commission would be
denied. After a public outcry over the denial of the rabbi’s commission, which
included numerous petitions from Jewish organizations, groups of citizens, and
even the members of one state legislature, the provision requiring chaplains to
be Christians was repealed.®® A few months later, in September 1862, President
Lincoln legally commissioned the first Jewish chaplain.

Another issue during the mid-nineteenth-century chaplain battle was over
a naval regulation from 1800 giving commanders the authority to force their
subordinates to attend religious services.®! It had been enacted during the very
religious Adams administration and remained in force in 1858. This example is
often used by historical revisionists to show that “it is simply inconceivable that
the members of the First Congress, who drafted the Establishment Clause,
thought it to prohibit chaplain-led prayer at military ceremonies, having passed
legislation not only approving that practice, but indeed requiring service mem-
bers to attend divine services.” However, what these revisionists fail to mention
is that, in 1858, this act was protested by a group of naval officers®> who suc-
cessfully petitioned Congress to amend it to make religious services optional.

As already mentioned, most of the protests against government-paid chap-
lains came from Christians, and it’s absolutely remarkable how similar the
opinions of these nineteenth century Christians were to those of the modern-
day “secularists” who are currently trying to destroy Christianity. The following
was written by Rev. William Anderson Scott, one of the most prominent Pres-
byterian ministers of his day, in his 1859 book 7ke Bible and Politics. Reverend
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Scott’s book was written in large part to refute the arguments being used by
those who wanted the Bible in public schools, another issue that is far from
new, but it also addressed the issue of government-paid chaplains, including
the following from a section on military chaplains:

Is it constitutional to take the public money to pay a chaplain for religious services
that are not acceptable to a majority of the rank and file of the army? I do not
think so. If the majority of a regiment, or of the men on board a man-of-war,
should elect a chaplain, then, possibly, the Government might make an appro-
priation to pay him, though I doubt whether this is constitutional, and I do not
believe it the best way. I believe that the supplying of religious consolations to the
members of our Legislature, and to the officers and men of our army and navy,
according to our organic laws, should be left to themselves, just as it is to our
merchant ships and to our frontier settlements—that is, to their own voluntary
support. Our blacksmiths, police officers, Front-street merchants, lawyers and
physicians all need the blessings of religion; but they must provide for their own
individual wants. And, in the same way, I would leave the army and the navy and
the legislatures, and I would do so the more readily, because the different churches
and voluntary religious societies would then all stand truly on an equality, and
hold themselves ready to help in furnishing such supplies. Suppose a regiment is
ordered to the wilderness, let the men elect a chaplain and pay him themselves.
Then they will be more likely to profit by his services. Or let a missionary society,
by the vote of the citizen soldiers, be asked to send them a minister of religion. If
the government appoints a Protestant chaplain, is it a disobedience of orders for
a Catholic to refuse to accept of his services? I see nothing but difficulty and the
engendering of constant sectarian feuds and bad feeling, if the Federal Govern-
ment touches anything that is religious.®

Clearly, this nineteenth century Presbyterian minister must have been trying to
destroy Christianity and turn the military into a bunch of atheists.

What Would the Founding Father
of the US Military Think?

The version of history in which the inconvenient events of the 1800s are
simply ignored typically begins with the many instances of George Washington
issuing orders regarding chaplains and religious services and usually includes his
1776 directive for each regiment to procure a chaplain. What’s omitted is
that a year later, when Congress wanted to cut the number of chaplains from
one per regiment to one per brigade, an act that would put many regiments
under chaplains who were not of similar beliefs to the Soldiers, Washington and
his generals strongly objected.

'This is what Washington wrote to the Continental Congress in 1777 on
behalf of his generals:

It has been suggested, that it has a tendency to introduce religious disputes into
the Army, which above all things should be avoided, and in many instances
would compel men to a mode of Worship which they do not profess. The old
Establishment gives every Regiment an Opportunity of having a Chaplain of
their own religious Sentiments, it is founded on a plan of a more generous
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toleration, and the choice of the Chaplains to officiate, has been generally in the
Regiments. Supposing one Chaplain could do the duties of a Brigade, (which
supposition However is inadmissible, when we view things in practice) that being
composed of four or five, perhaps in some instances, Six Regiments, there might
be so many different modes of Worship. I have mentioned the Opinion of the
Officers and these hints to Congress upon this Subject; from a principle of duty
and because I am well assured, i# is most foreign to their wishes or intention to excite by
any act, the smallest uneasiness and jealousy among the Trogps.”®* (emphasis added)

Wiashington and his generals worried about the “smallest uneasiness” over reli-
gion and objected to anything that would “compel men to a mode of worship that
they didn't profess.” What would they have to say about what’s going on in to-
day’s military? Regardless of the side one happens to be on, few would disagree
that the current issues are causing far more than the “smallest uneasiness.”
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CHAPTERG6

RELIGIOUS RIGHTS
AND MILITARY SERVICE

Jay Alan Sekulow
Robert W. Ash

Congress shall make no law respecting an establishment of religion, or prohibiting the

free exercise thereof.
—US Constitution, Amendment 1

Introduction

We live in a very litigious society, where almost anyone can sue another for
virtually any offense, real or imagined. DOD policy makers are not im-
mune from such litigation. In fact, there are growing numbers of persons and
advocacy groups in the United States actively seeking to remove from public
life—including in the armed services—virtually all symbols and expression of
religion and America’s religious heritage by advocating strict separation of
church and state.! Many of these groups are already actively engaged in filing
lawsuits against DOD and its leaders over various concerns about religious
expression in the armed services.? Still others have threatened lawsuits.? Per-
sons and groups have every right to hold and zealously advocate such views, but
many of their views on church-state separation go well beyond what the Con-
stitution and US law require. In fact, they endanger the very freedoms the First
Amendment was intended to protect. Indeed, protecting free exercise of religion
is particularly important in the armed services because it is a key component in
developing and strengthening the warrior ethos, an indispensible factor in
fighting and winning our nation’s wars. This chapter will examine a number of
issues of concern regarding free exercise of religion and religious expression in
the armed services. It also will suggest ways of protecting service members’ free
exercise and expressive rights while maintaining good order and discipline.

General Legal Principles

Separation of Church and State

When discussing free exercise of religion and its limits in the US armed
forces, one quickly encounters arguments citing the phrase “separation of

929
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church and state.” Those making such arguments often use that phrase when
what they are really referring to is the establishment clause in the First Amend-
ment.* In truth, the phrase “separation of church and state” is found nowhere
in the US Constitution. Instead, that phrase comes from a letter written in
1802 by Pres. Thomas Jefferson to members of a Baptist association in Dan-
bury, Connecticut.” Hence, rather than wasting time trying to determine the
meaning of a phrase that does not exist in the Constitution, time would be bet-
ter spent determining what the drafters of the First Amendment meant by
“establishment of religion,” a phrase that does exist in the Constitution.

One of the methods used by the Supreme Court of the United States for
interpreting the meaning and legal reach of the First Amendment is to examine
how early Congresses acted in light of the amendment’s express terms. One can
begin to understand what the establishment clause allows (and disallows) by
examining what transpired in the earliest years of our nation during the period
when Congress drafted the First Amendment and after the states ratified it.°
For example, “the First Congress, as one of its early items of business, adopted
the policy of selecting a chaplain to open each session with prayer,” and a
“statute providing for the payment of these chaplains was enacted into law on
September 22, 1789.” Moreover, within days of legislating to pay congressional
chaplains from the federal treasury, “final agreement was reached on the lan-
guage of the Bill of Rights.” From these facts, the Supreme Court concluded
that, whatever its ultimate meaning and reach, the establishment clause was not
intended to forbid paid, legislative chaplains and their daily, public prayers.'* The
Marsh Court concluded that chaplain-led prayer opening each day’s session in
both houses of Congress “is not . . . an ‘establishment’ of religion,” but rather “a
tolerable acknowledgment of beliefs widely held among the people of this
country.”! Additionally, the First Congress—the same Congress that drafted
the First Amendment—established the tradition of clergy-led prayer at presi-
dential inaugurations (which, in truth, constitute military change-of-command
ceremonies, where the nation’s new commander in chief assumes office from his
predecessor).’? These practices have continued to this very day.

Early national leaders also acted in ways that some today argue expressly vio-
late the establishment clause. For example, Pres. George Washington issued
proclamations of thanksgiving to Almighty God during his presidency,”® and
Pres. John Adams called for a national day of fasting and prayer.'* Pres. Thomas
Jefferson—a man often described as a strong defender of strict church-state
separation—signed multiple congressional acts to support Christian missionary
activity among the Indians.® Further, during his presidency, Jefferson also de-
veloped a curriculum for schools in the District of Columbia which used the
Bible and a Christian hymnal as the primary texts to teach reading,' and he
signed the Articles of War, which “earnestly recommended to all officers and
soldiers, diligently to attend divine services.””” Once the US Navy was formed,
Congress also enacted legislation directing the holding of, and attendance at,
divine services aboard US Navy ships.’® As one honestly examines governmental
acts contemporaneous with the adoption of the First Amendment, it is difficult
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to deny that, in the early days of our republic, church and state existed rela-
tively comfortably (and closely) together, with contemporaries of the drafters
of the First Amendment showing little concern that such acts violated the
establishment clause. As the Marsh Court aptly recognized, actions of the
First Congress are “contemporaneous and weighty evidence” of the Constitu-
tion’s “true meaning.”"’

More recent court decisions have confirmed that strict separation between
church and state is not required by the Constitution. In fact, the government
must often yield what it might otherwise be able to do to ensure that free exercise
rights are protected. In Corporation of Presiding Bishop v. Amos,* the Supreme
Court noted that “this Court has long recognized that the government may (and
sometimes must) accommodate religious practices and that it may do so without
violating the Establishment Clause.” Furthermore, permissible religious ac-
commodation need not “come packaged with benefits to secular entities.” The
Supreme Court has also noted that strict separation could lead to absurd results.
In Zorach v. Clauson, the Court stated that the First Amendment

does not say that in every and all respects there shall be a separation of Church and
State. . .. Otherwise the state and religion would be aliens to each other—hostile,
suspicious, and even unfriendly. . . . Municipalities would not be permitted to ren-
der police or fire protection to religious groups. Policemen who helped parishioners
into their places of worship would violate the Constitution. ... A fastidious atheist
or agnostic could even object to the supplication with which the Court opens each
session: “God save the United States and this Honorable Court.”*

Rather than a bright-line rule, the so-called “wall” separating church and state “is
a blurred, indistinct, and variable barrier depending on all the circumstances of a
particular relationship,” and the location of the line separating church and state
must be determined on a case-by-case basis.*® Hence, s¢rict church-state separa-
tion has never been required in the United States and is not required now.

The United States as a Nation of Laws

The United States is a nation governed by the rule of law. We are also a
nation with a robust, yet diverse, religious heritage. That religious heritage is
reflected throughout our society—including within the armed forces of the
United States. In Zorach v. Clauson, the Supreme Court noted that “we are a
religious people whose institutions presuppose a Supreme Being.”” The Zorach
Court continued with that theme: “[ The government] sponsor[s] an attitude . . .
that shows no partiality to any one group and that lets each flourish according
to the zeal of its adherents and the appeal of its dogma.”® Elsewhere, the
Supreme Court has held that “the First Amendment’s Religion Clauses mean
that religious beliefs and religious expression are too precious to be either
proscribed or prescribed by the [government].”” As noted in Locke v. Davey,*
the establishment clause and the free exercise clause are frequently in ten-
sion.*! Yet, the Court has long said that “‘there is room for play in the joints
between them.*? In other words, there are some state actions permitted by the

’»
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establishment clause but not required by the free exercise clause. Moreover,
neutrality in religious matters requires that the state neither favor nor disfavor
religion. The First Amendment clearly proscribes favoring religion over non-
religion or one religion over others, but it likewise proscribes favoring non-
religion over religion.® In Rosenberger v. Rector and Visitors of University of Vir-
ginia,* the Court noted that government neutrality is respected, not offended,
when even-handed policies are applied to diverse viewpoints, including reli-
gious viewpoints.*

In the area of religious expression, the Supreme Court has held that “pri-
vate religious expression receives preferential treatment under the Free Exer-
cise Clause” (emphasis in original).*® In fact, “discrimination against speech
because of its message is presumed to be unconstitutional.”” Of special note,
the Supreme Court has “not excluded from free-speech protections religious
proselytizing . . . or even acts of worship . ...”*® Further, “the [government’s]
power to restrict speech . . . is not without limits. The restriction must not
discriminate against speech on the basis of viewpoint . . . and the restriction
must be ‘reasonable in light of the purpose served by the forum.””’ These
views are fully in line with the well-established principle that “there is a crucial
difference between government speech endorsing religion, which the Establish-
ment Clause forbids, and private speech endorsing religion, which the Free
Speech and Free Exercise Clauses protect.” The Mergens Court aptly noted that
it is not a difficult concept to understand that the government “does not endorse
or support . .. speech that it merely permits on a nondiscriminatory basis.”!

The Military in American Society

Another key legal principle to keep in mind concerns the uniqueness of the
military in American society. “It is the primary business of armies and navies
to fight or be ready to fight wars should the occasion arise’. . . and this Court
has recognized the limits of its own competence in advancing this core national
interest.”* “Both Congress and this Court have found that the special charac-
ter of the military requires civilian authorities to accord military commanders
some flexibility in dealing with matters that affect internal discipline and mo-
rale.”® In 10 US Code, § 654, Congress expressly noted in its findings that the
military is a “specialized society” that “is characterized by its own laws, rules,
customs, and traditions, including numerous restrictions on personal behavior,
that would not be acceptable in civilian society.”*

Within that specialized military society, the Department of Defense has
chosen to strongly support free exercise of religion by the men and women in
uniform, and that DOD position deserves due deference from the courts.* In
DOD Instruction 1300.17, Accommodation of Religious Practices within the Mili-

tary Services, DOD lays out its policy on free exercise:

The U.S. Constitution proscribes Congress from enacting any law prohibiting
the free exercise of religion. The Department of Defense places a high value on
the rights of members of the Military Services to observe the tenets of their re-
spective religions. It is DoD policy that requests for accommodation of religious
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practices should be approved by commanders when accommodation will not
have an adverse impact on mission accomplishment, military readiness, unit co-
hesion, standards, or discipline.*

The military services concur in the DOD policy. In Air Force Policy Direc-
tive 52-1, Chaplain Service, the Air Force acknowledges free exercise of religion
as “a basic principle of our nation” and then declares that “the Air Force places
a high value on the rights of its members to observe the tenets of their respec-
tive religions. In addition, spiritual health is fundamental to the well being of
Air Force personnel . . . and essential for operational success” (emphasis added).”
The Air Force defines “religious accommodation” as follows:

Allowing for an individual or group religious practice. It is Air Force policy that
we will accommodate free exercise of religion and other personal beliefs, as well
as freedom of expression, except as must be limited by compelling military neces-
sity (with such limitations being imposed in the least restrictive manner feasible).
Commanders should ensure that requests for religious accommodation are wel-
comed and dealt with as fairly and as consistently as practicable throughout their
commands. They should be approved unless approval would have a real, noz hypo-
thetical, adverse impact on military readiness, unit cohesion, standards, or disci-
pline.*® (emphasis added)

Similarly, the Department of the Navy (DON) is fully committed to accom-

modating the religious practices of Sailors and Marines:

The DON recognizes that religion can be as integral to a person’s identity as one’s
race or sex. The DON promotes a culture of diversity, tolerance, and excellence by
making every effort to accommodate religious practices absent a compelling op-
erational reason to the contrary.. ..

DON policy is to accommodate the doctrinal or traditional observances of the
religious faith practiced by individual members when these doctrines or obser-
vances will not have an adverse impact on military readiness, individual or unit
readiness, unit cohesion, health, safety, discipline, or mission accomplishment.*

In Army Regulation 600-20, Army Command Policy and Procedures, the
Army recognizes the importance of an individual’s spiritual state for “providing
powerful support for values, morals, strength of character, and endurance in
difficult and dangerous circumstances.” Like its sister services, the Army “places
a high value on the rights of its Soldiers to observe tenets of their respective reli-
gious faiths. The Army will approve requests for accommodation of religious
practices unless accommodation will have an adverse impact on unit readiness,
individual readiness, unit cohesion, morale, discipline, safety, and/or health.”!

Though not part of DOD, as a uniformed service, the US Coast Guard also
supports the free exercise rights of its personnel: “It is Coast Guard policy that
commanding officers shall provide for the free exercise of religion by all per-

sonnel of their commands.”?
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The remainder of this chapter will focus on the following areas: (1) the im-
portance of the free exercise of religion to developing and strengthening the
warrior ethos; (2) the role and responsibility of military commanders and other
leaders in maintaining and protecting the moral and spiritual health of their
units, including protecting the free exercise rights of the men and women they
lead; (3) the general role of chaplains in assisting commanders in executing the
commanders’ programs to protect and assist free exercise of religion and the
role of the individual chaplain in meeting the unique needs of service members
from the individual chaplain’s own faith group while assisting adherents of
other faith groups, and of no faith, to obtain the specific help they may be seek-
ing; (4) the rights enjoyed by all members of the armed forces to exercise their
faith; (5) specific examples of permissible religious exercise in the military; (6)
specific examples of impermissible religious conduct in uniform; and (7) recom-
mendations to policy makers on how to protect the religious rights of men and
women in uniform while maintaining good order and discipline.

Military Roles,
Responsibilities, and Rights

Free Exercise of Religion Is Essential for Developing and Strengthening
the Warrior Ethos

Gen George S. Patton aptly noted the following: “Wars may be fought with
weapons, but they are won by men. It is the spiriz of the men who follow and
the man who leads that gains the victory” (emphasis added).” Every profes-
sional organization has a purpose, its raison détre. To fulfill that purpose, an
organization must establish a specific culture to which its individual members
subscribe and in which they flourish.** The military is the only institution in
civilized society whose ultimate purpose is “to kill people and break things.”
'This organizational purpose is unique among professions; not surprisingly, the
military has therefore developed a culture that is also unique. This culture, the
very “spirit” embodied by military service members, referred to in General Pat-
ton’s quotation above, has been dubbed the “warrior ethos.”

'The warrior ethos comprises beliefs and attitudes that have been passed down
through generations of professional war fighters from time immemorial.* These
beliefs and attitudes can generally be broken into three disciplines: physical,
mental, and moral.’” Physical prowess has long been a necessary trait of a suc-
cessful warrior. Whether for a Spartan warrior 2,400 years ago® or a current
member of the US armed services, the rigors of warfare demand that the mili-
tary professional subscribe to an intense physical regimen.” Similarly, profes-
sional warriors have cultivated and mastered a specific mental discipline re-
quired by the profession of arms. This discipline includes proficiency in one’s
military specialty®® as well as a mental toughness that is characterized by “[the
ability] to sustain the will to win when the situation looks hopeless and shows
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no indication of getting better.”® Lastly, professional war fighters exhibit a
certain moral discipline, an “unrelenting and consistent determination to do
what is right.”®> War brings difficult choices. Warriors must stand firm, despite
temptation to the contrary, in their moral conviction to “win with honor” (em-
phasis added).®

There are innumerable examples that define the physical, mental, and moral
disciplines of the warrior ethos; yet they may be accurately summarized by the
following excerpt from the Soldier’s Creed: “I will always place the mission
first. I will never accept defeat. I will never quit. I will never leave a fallen com-
rade.”® Moral discipline is of utmost importance for the professional warrior—
and to the nation. It is critical that one understand the importance of this dis-
cipline. Only then can one discern how the conviction to win with honor is
developed and, finally, how it is maintained.®

What differentiates a murderer from a professional warrior? Both take the
life of another human being. Why they kill differentiates the one from the other.
The murderer may kill on a whim or after detailed planning but usually for his
own purposes, while the warrior’s killings are constrained by purposes of state
and are limited to certain defined instances on the battlefield. What defines the
warrior’s constraints is moral discipline.®® Without such discipline, that which
distinguishes the warrior from the murderer becomes negligible. Moral disci-
pline (1) protects the general population from the warrior’s killing and (2)
guards the warrior from the psychological damage inherent in being a mur-
derer.”” Moral discipline is, in essence, the “glue” that holds the warrior ethos
together and allows the individual warrior to commit otherwise objectionable
acts with honor and integrity.

How then is moral discipline developed and maintained? While some may
despise or belittle the thought, for many, there is an important underlying spiri-
tual aspect to the moral discipline of the warrior ethos. This is not to say that a
prerequisite for becoming a great warrior is to be religious; there have been, and
undoubtedly still are, great professional military men and women who are non-
religious. Nevertheless, it is incontrovertible that many—indeed, most®®*—mili-
tary service members derive their moral beliefs of right and wrong from per-
sonal religious beliefs and values.®” Hence, to successfully develop and maintain
the moral discipline of the warrior ethos within its organizational structure, the
military must provide religious care and encourage religious free exercise
amongst its members. To do otherwise places at risk the development of those
qualities that define and motivate the warrior ethos in the US armed forces.

Leaders of military units must understand that, for the vast majority of those
serving within their various commands, the moral discipline of the warrior ethos
is inexorably linked with their religious faith.” Thus, to create and maintain an
effective fighting force, leaders must make provision for the spiritual well-being
of their subordinates.” The US military has recently taken great care to rekindle
awarrior ethos that was, at one time, thought to be endangered.” To neglect (or,
worse yet, to suppress) the religious aspect of moral discipline would eviscerate
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the warrior ethos and would significantly degrade the military culture necessary
for winning on the battlefield.”

Role and Responsibility of Military Commanders and Leaders at
All Levels in Ensuring Free Exercise Rights

As noted above, life in the military is markedly different from life as a civilian.
Good order and discipline are required in the military to ensure that our armed
forces will be able to carry out their vital duty to defend the United States when-
ever called upon to do so. Critical to ensuring the readiness of our armed forces
are the various leaders assigned at all levels of command within each of the armed
services. The US military has produced countless military commanders and other
leaders who lead by example and model servant leadership for their subordinates.
Such leaders take an active interest in their subordinates and their welfare. They
demand high standards in training—both of themselves and of the men and
women they lead. Further, such leaders give freely of themselves and of their time
to mentor their subordinates so that they are properly prepared for the rigors of
military life, including, when required, the rigors of combat when life and death
decisions demand utmost courage and integrity. Given its level of responsibility,
a commander’s life is not an easy life. In effect, commanders at every level are
responsible for all that their commands do and fail to do; they are responsible for
developing and honing the warrior ethos in their commands.

Among the many responsibilities that fall on commanders’shoulders is the
responsibility for the moral and spiritual welfare of their subordinates and their
family members.”* Irrespective of the individual commander’s personal religious
faith (or lack thereof), he” is nonetheless responsible for ensuring that his
subordinates’ moral and spiritual needs (as well as those of the subordinates’
families) are identified and met. Hence, iz is the commander’s responsibility to
develop the moral/religious program for his command.Itis not (as is often thought)
the military chaplain’s responsibility, although the chaplain, as a special staff
officer, exists in part to advise and assist the commander in developing and
carrying out the commander’s program. Moreover, as with every other com-
mand responsibility and command program, the commander is responsible to
periodically—and personally—check to ensure that his religious program is
being properly executed and is achieving the results intended. Failure to do so
constitutes dereliction of duty and is a betrayal of the high trust we place in
commanders.

Good commanders are team builders. They lead by example.” They model
caring servant leadership. They spend time and share hardships with their sub-
ordinates.” They are present where the weather is foulest and the training is
toughest. They are there at the toughest times to see that the needs of the men
and women in their charge are being adequately met. They are there to ensure
that ongoing training meets required standards.”® They are there to make on-the-
spot corrections, where needed, and to give individual and collective praise,
where appropriate. They speak to—and with—their subordinates. They listen
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to what their subordinates have to say, treat them with respect, and answer their
questions.” Good commanders share the good times—and the bad times—
with the men and women they command. By spending time and sharing hard-
ships with their subordinates, good commanders establish mutual trust and
confidence.®® Moreover, American commanders—beginning with Gen George
Washington—have recognized that proper moral and spiritual health is a force
multiplier on the battlefield, that it enables and emboldens men and women
to perform beyond their perceived individual limitations to achieve superior,
collective results.®? And successes in wartime begin with training in peace-
time. Thus, effectively caring about moral and spiritual health in peacetime
contributes to victory and success in wartime—when it really counts.®

Role of Military Chaplains in Furthering Free Exercise

Military chaplains are unique members of the US armed forces. By law, they
are commissioned officers without command.*® As such, the chaplain has no
command authority, meaning that the chaplain lacks lawful authority “to order
a subordinate unit to execute directives or orders.”® Each chaplain is a member
of the clergy of a specific faith group and serves in uniform to represent and
propagate the specific teachings of that faith group.* Because Christianity, as
represented in its myriad forms, is the most widely practiced religion in the
United States,® it is also the religion with the most adherents within the US
armed forces. Hence, to meet the spiritual needs of the US armed forces, the
majority of US military chaplains represent some denominational variant of
the Christian faith. Yet because beliefs and practices even among Christian
groups and denominations differ widely,® it is not fully accurate to speak of
“Christianity” per se as the largest faith group represented within the US armed
forces. Instead, one should note the relative sizes of the various Christian de-
nominational groups for purposes of comparison—especially when charging
that the military is favoring one faith group over another.®

Military chaplains wear multiple hats. They serve, first and foremost, to meet
the free exercise needs of the men and women in the US armed services.®’ This
has been true from the earliest days of our national history and predates the
tounding of the republic. Consequently, military chaplains are selected precisely
because they represent specific faith groups and specific theological beliefs. Each mili-
tary chaplain is commissioned to meet the free exercise needs of adherents of
his specific faith group. As members of the clergy, military chaplains are not
“fungible” assets. Jewish chaplains are not capable of ministering the rites of the
Catholic faith to Catholic service members; Methodist chaplains are not capable
of ministering the rites of the Islamic faith to Muslim service members; Buddhist
chaplains are not capable of ministering the rites of the Baptist faith to Baptist
service members; and so on. Nor may they be compelled to do so.”

In their free exercise role, military chaplains also wear a second hat. In addi-
tion to assisting adherents of their own faith group, military chaplains exist to
support service members of other faiths, or no faith, in obtaining the spiritual
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and/or other assistance that they seek. In that context, military chaplains must
be familiar with the beliefs and needs of other faith groups and must do what-
ever they can to assist the service member in contacting a chaplain or civilian
clergyman of that service member’s faith when faith-specific needs require it.”

Military chaplains, as commissioned officers in their respective service, wear
a third hat as well. They fulfill a non-faith-specific role. In addition to their faith
group responsibilities, military chaplains are special staft officers who assist their
respective commanders in developing and carrying out the commanders’ moral/
religious programs.” They are also trained in the areas of counseling and are
often relied upon by their commanders to be a nonthreatening resource to whom
service members can turn when they need advice, are in trouble, have emergen-
cies, and so forth.”

Because the government commissions military chaplains due to their mem-
bership in specific faith groups (i.e., to meet the free exercise needs of the men
and women in uniform), and because it is constitutionally inappropriate for the
government to delve into the details of religious belief and clergy qualification
within a specific faith group (i.e., to avoid violating the establishment clause by
entangling the government in religious matters), DOD relies on civilian ecclesi-
astical endorsing agencies to ensure that chaplains seeking to serve in the armed
forces meet the religious standards required by their respective faith groups.”*
Were a chaplain to lose his denominational endorsement, he would be separated
from the military.” Hence, denominational affiliation is the irreducible essence of
membership in the chaplaincy of the US armed forces, and as such, military chaplains
are intentionally hired, and hence expected, to represent a specific denominational view
within the military. Military chaplains are, in the final analysis, members of the
clergy of their specific faith groups who conduct their ministries in uniform.

Finally, neither being paid a salary by the military nor wearing a uniform
while performing chaplain duties converts a chaplain’s religious message into
government speech which must be squelched to avoid violating the establish-
ment clause. As the court in Rigdon v. Perry®® aptly noted, “while military chap-
lains may be employed by the military to perform religious duties, it does not
follow that every word they utter bears the imprimatur of official military au-
thority; if anything, the content of their services and counseling bears the im-
primatur of the religious ministries to which they belong.”” From that, the
Rigdon court concluded that there was “no need for heavy-handed censorship,
and any attempt to impinge on the [chaplain’s] constitutional and legal rights
[wa]s not acceptable.””®

Rights of Individual Service Members to Exercise Their Faith

When discussing an individual service member’s right to free exercise of re-
ligion, it must be clearly understood that “free exercise of religion” means what
it says—free exercise. Free exercise may not legitimately be limited to what some
government official or civilian advocacy group or attorney may think it should
mean—or is willing to tolerate.”” Further, the right to free exercise of religion
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applies to all members of the armed services—including general or flag offi-
cers, commanders, and chaplains—because the First Amendment guarantees
the right to free exercise to every American, irrespective of that person’s sta-
tion in life.

Subject to the demands of military service'® and the need to maintain good
order and discipline,'® free exercise of religion for service members includes,
but is not necessarily limited to, the following: the right to believe or not be-
lieve; the right to engage in corporate or individual worship; the right to study
religious texts, both individually and with others; the right to fellowship with
members of the same faith; the right to discuss and share basic truths of one’s
faith, both with fellow adherents of that faith and with nonadherents as well;
the right to teach one’s faith as truth; the right to observe religious holidays,
feasts, ceremonies, and so forth; the right to attend religious retreats and con-
terences; the right to invite others to participate in a religious activity associated
with one’s faith, such as a Bible study, a bar mitzvah, or a holiday celebration
(like a Seder meal or a Christmas party or an Iftar celebration); the right to
pass on one’s faith to one’s own children and other children placed for that
purpose in one’s care (such as in Sabbath school, Sunday school, catechism
classes, or youth groups like Young Life or Club Beyond); and the right to
participate in activities sponsored by local religious groups or parachurch
groups (like the Knights of Columbus, the B’nai Brith, the Navigators, or the
Officers’ Christian Fellowship).

For certain groups and individuals, sharing their faith with others is a reli-
gious command. To officially proscribe the sharing of a chaplain’s (or other
service member’s) faith may itself run afoul of the establishment clause in that
government officials sit in judgment of what constitutes acceptable religious
belief and activities and what does not. This is not to say that a religious activity
might not, under some circumstances, upset good order and discipline, just as a
secular activity may do so. When that occurs in either case, of course, com-
manders may intervene, but commanders must be careful not to limit free ex-
ercise merely because some individual or group does not appreciate or want to
be bothered by the message shared.'® Persons can be offended by both religious
and secular sentiments.'® Tolerance must be a two-way street. Just as adherents
of the majority religious faith must understand and respect the rights of those of
minority faiths, or no faith, so too must those of minority faiths and of no faith
understand and respect the rights of those professing the majority faith.

Examples of Permissible Religious Exercise

Praying by Chaplains at Military Ceremonies and Other Events

Many of the complaints about religious exercise in the military center around
prayers proffered by military chaplains at ceremonies or other events where
adherents of many different faiths, or persons of no faith, are present.’™ Yet such
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prayers have been permitted since the founding of our nation. Further, the fact
that the first Congress established the tradition of clergy-led prayer at presiden-
tial inaugurations—in themselves, change of command'® ceremonies between
outgoing and incoming commanders in chief—indicates that contemporaries
of the First Amendment did not regard such prayers as violating the establish-
ment clause. Moreover, in light of the fact that the first Congress commissioned
the first chaplain of the Army,'® and subsequent Congresses appointed the first
Navy chaplain and directed that divine worship take place aboard Navy ships,'””
it is inconceivable that those who drafted the First Amendment intended it to
prohibit chaplain-led prayers at military ceremonies. The Marsh Court has aptly
recognized that actions of the first Congress are “contemporaneous and weighty
evidence” of the Constitution’s “true meaning.”%

Given our long and unbroken history of permitting prayers to solemnize
military ceremonies and other events, calling on chaplains to continue such
historical practice today merely reflects long-held traditions and constitutes
“tolerable acknowledgment[s] of beliefs widely held among the people of this
country.”'” Hearing such prayers is also the price one pays for living in a plu-
ralistic society that honors free exercise of religion and free expression of reli-
glous sentiments. It is, in fact, a testimony to the religious tolerance that we
have been able to achieve in the United States and is something that should be
recognized and applauded, not rejected and forbidden.

Some worry that prayers said at military ceremonies will cause discomfort
to, or offend, attendees of different faiths, or of no faith. Yet potential discom-
fort about things one does not like to hear is, once again, the price one pays for
the rights of free speech and free exercise in a pluralistic society. The First
Amendment protects speech, including religious speech; it does not—and was
never intended to—protect potential hearers against discomfort at what is spo-
ken. Generally, if everyone agrees with what is said, such sentiments need no
constitutional protection. Only speech and sentiments which are disfavored or
disliked require such protection. In Lee, the Supreme Court explicitly declared
that it did “not hold that every state action implicating religion is invalid if one
or a few citizens find it offensive. People may take offense at all manner of re-
ligious as well as nonreligious messages, but offense alone does not in every
case show a violation.”""® Hence, one must proceed cautiously when one tries to
proscribe speech based on highly suspect and subjective standards, such as the
potential “discomfort” of the hearers.!

The US Navy, for example, has an unbroken tradition of saying a prayer
aboard each Navy ship each day.'? That tradition is consistent with the sanc-
tions of Congress concerning religious activity on board naval ships that were
enacted shortly after the adoption of the First Amendment.'™ That in itself is
strong evidence that such prayers were not considered as violating the estab-
lishment clause. Similarly, the US Naval Academy has a 164-year tradition of
having a Navy chaplain recite a short prayer before noon meals at the Naval
Academy." These activities are long-standing traditions in the US Navy and
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serve to remind Sailors and Marines of their proud heritage as well as accom-
modate “beliefs widely held” by the American people.!®

Praying by Chaplains as Their Faith Tradition Requires or Permits

Some argue that to avoid giving offense chaplains must—at a minimum—
offer only “nonsectarian” prayers when praying at events where adherents of
other faiths, and persons of no faith, are present. There are numerous problems
with such an argument. One problem is that it is not clear how or when an
otherwise “sectarian” prayer becomes “nonsectarian’—or who is to judge. As
the Tenth Circuit has aptly noted, “All prayers ‘advance’ a particular faith or
belief in one way or another” if for no other reason than “the act of praying to
a supreme power assumes the existence of that supreme power.”® A second
problem is that offense at what is being said has never been a valid reason to
proscribe such speech. The same is true today. Were our government or the US
armed forces ever to adopt the nonsectarian prayer standard, they would then
be in violation of the establishment clause by preferring one form of prayer (the
nonsectarian form) over alternative forms of prayer (the sectarian forms). Such
a policy would not only violate the establishment clause but also the free exer-
cise and free speech rights of every chaplain.

'The Supreme Court has held that “the First Amendment’s Religion Clauses
mean that refigious beliefs and religious expression are too precious to be either pro-
scribed or prescribed by the [Government]’ (emphasis added)."” Lee involved the
giving of a “nonsectarian” prayer at a high school graduation ceremony. Much of
the criticism about the prayer in Lee centered not only on the fact that school
officials selected which clergyman would deliver the prayer but also on the inap-
propriateness of the school principal’s telling the rabbi that he should render a
“nonsectarian” prayer."'® The Lee Court concluded, “The question is not the good
faith of the school in attempting to make the prayer acceptable to most persons,
but the legitimacy of its undertaking that enterprise at all” (emphasis added)." This
comment applies with equal force to the oft-expressed desire that military chap-
lains deliver “nonsectarian” prayers in settings where adherents of other faith
groups are present. No one questions the military’s good intentions, but as the
Lee Court concluded, adopting such a policy is simply unconstitutional.

Further, any attempt to restrict religious speech (such as a prayer) to avoid
causing offense to the hearer is sure to fail. First, the free speech clause of the
First Amendment protects free expression from government interference. And
there is no language in the First Amendment that protects a hearer from being
offended. In truth, inoffensive speech needs no protection. If everyone were to
agree with the sentiment expressed, no one would challenge it, and no protection
would be needed. It is gffensive speech that needs protection. Praying in Jesus’
name is offensive to some but not to others. Invoking the name of Allah also of-
fends some people but not others. Still others—atheists and agnostics—may be
offended by any and all prayer, no matter to what deity it may be directed. Hence,
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try as one might, one cannot avoid offending someone. Advocating a “cause no
offense” strategy will surely fail. More importantly, it is unconstitutional.

As Supreme Court Justice O’Connor aptly noted in E/% Grove Unified School
District v. Newdow,"® “given the dizzying religious heterogeneity of our Na-
tion, adopting a subjective approach would reduce the [reasonable observer]
test to an absurdity. Nearly any government action could be overturned as a
violation of the Establishment Clause if a ‘heckler’s veto’ sufficed to show that
its message was one of endorsement.”* Further,

there is always someone who, with a particular quantum of knowledge, reasonably
might perceive a particular action as an endorsement of religion. A State has not
made religion relevant to standing . . . simply because a particular viewer of a dis-
play [or hearer of a religious sentiment] might feel uncomfortable.

1t is for this reason that the reasonable observer in the endorsement inquiry must be
deemed aware of the history and context of the community and forum in which the
religious [activity] appears.'? (emphasis added)

Likewise, service members are deemed to be “reasonable observers.” Conse-
quently, they are deemed to know that chaplains represent different faith groups
and traditions and that prayers offered at certain military ceremonies are part
of military tradition meant to solemnize the event, not to endorse the faith or
religious sentiments of the chaplain delivering the prayer. Thus, the establishment
clause is not violated by an individual chaplain’s private choice of words for a
prayer to solemnize a military ceremony.

Prayers at presidential inaugurations (which constitute, in fact, change of
command ceremonies at the highest level of the armed forces) have been de-
livered by clergymen of many different faiths and have frequently included
references to Jesus or the Trinity.'® Marsh refutes the contention that clergy-
led, ceremonial prayer violates the establishment clause merely because a par-
ticular prayer might reference monotheistic terminology or beliefs. In Marsh,
the Court rejected the argument that selection by the Nebraska legislature of
a Presbyterian clergyman who chose to pray in the “Judeo-Christian” tradition
violated the establishment clause. The Court declared: “We cannot, any more
than Members of the Congresses of this century, perceive any suggestion that
choosing a clergy man of one denomination advances the beliefs of a particu-
lar church.”? The Court noted that “the content of the prayer is not of con-
cern to judges where, as here, there is no indication that the prayer opportunity
has been exploited to proselytize or advance any one, or disparage any other, faith
or belief” (emphasis added).'® The same holds true in the military. Moreover,
were the government to outlaw prayer altogether at military ceremonies and
other events, it would demonstrate hostility, not neutrality, towards religion in
light of the long history of such prayers in the military and in light of the
Supreme Court’s recognition that solemnizing, nonproselytizing prayers do
not violate the establishment clause.

Many of the complaints about prayers in the military revolve around the is-
sue of praying “in Jesus' name.”"* Not every Christian chaplain feels compelled



ATTITUDES AREN'T FREE 113

to pray explicitly in Jesus’ name, but some do. Such differences reflect the reli-
gious pluralism not only within American society but also within Western
Christianity. Ending a prayer in Jesus’ name (or a similar phrase)—without
more—is not proselytizing. To proselytize is defined as “to make or try to make
converts.”'?” To assert that merely adding the words “in Jesus’ name” to a prayer
said in the presence of adherents of different faiths, or persons of no faith, con-
stitutes proselytizing is absurd. Orthodox Christian theology teaches that Jesus
is God'?*—hence, praying in Jesus’ name is another form of praying in God’s
name. There is no principled reason why invoking Jesus by name is any different
than invoking the name of Adonai or Allah or Vishnu, something few are sug-
gesting should be forbidden.

Saying a prayer that ends in Jesus’ name clearly identifies the religious faith of
the person praying, just as beginning a prayer with the words “in the name of
Allah the compassionate, the merciful” identifies the person praying as a Muslim,
or invoking the “God of Abraham” before reciting the Shema identifies the per-
son praying as Jewish. None of these prayers—without more—can be remotely
construed as constituting proselytizing. Yet were any of these chaplains to pray in
such a manner that the prayer was meant to convince the hearer to adopt the
chaplain’s specific faith, such a prayer would constitute proselytizing, whether
Jesus, the God of Abraham, or Allah were specifically mentioned or not. Hence,
fixating on praying explicitly in Jesus’ name, without more, is without merit.

Because chaplains are intentionally brought into the armed forces as mem-
bers of different religious faith groups, the military knows and indeed expects
that those chaplains will proclaim and practice the tenets of their respective
religious faiths in the military.'® Hence, in such circumstances, as an accom-
modation to the chaplain’s religious obligations, the chaplain must be allowed
leeway to pray as his conscience and faith tradition require.'*

The Constitution prohibits any federal official—including senior civilian
leaders, military commanders, and senior chaplains—from directing that a
chaplain either pray or refrain from praying in a certain manner, except when
required to maintain good order and discipline in the respective service. Zhis
position comports fully with the Constitution—it avoids government entanglement
with religion, religious beliefs, and religious practices, while upholding the free speech
and free exercise rights of military chaplains.

Chaplains May Prefer Their Own Faith Group in Appropriate

Circumstances

Although chaplains exist in part to assist commanders in executing their
command religious programs for all service members in their respective com-
mands, there are nevertheless times when a chaplain may legitimately focus
exclusively on his own faith group. The most obvious example is when the
chaplain is conducting worship services for adherents of his respective faith
and others who are interested in attending such services. Yet chaplains, as staft
officers charged with implementing the commander’s religious program,
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should also be free to advertise religious activities of a specific denominational
character via e-mail (and other communications channels) to the same extent
that nonreligious activities are permitted to be advertised. For example, a
Southern Baptist chaplain should be able to advertise a retreat aimed at
Southern Baptist service members and their families; a Jewish chaplain should
be able to advertise High Holy Day service opportunities to Jewish service
members; a Muslim chaplain should be able to advertise events surrounding
the observance of Ramadan; and so forth. In each instance, the advertisement
need not be inclusive of other faith groups, or sensitive to those of no faith,
and the chaplain should be able to freely share religious sentiments about the
events advertised. Moreover, such advertising does not run afoul of the estab-
lishment clause.'

The same is true when a chaplain is teaching the truths of the chaplain’s
specific faith group to interested service members or their family members.
Chaplains are selected by faith group to meet the religious needs of adherents
of that faith group. Hence, the chaplain need not be inclusive of nonadherents
during such times and may be exclusive, without violating the Constitution.

Commanders and Other Leaders May Speak of Religious Matters with
Subordinates

Given the hierarchical nature of the military, some argue for the complete
prohibition of superiors’ discussing their faith with their subordinates or other-
wise engaging in religious endorsements in the company of subordinates. Al-
though senior officers and noncommissioned officers must be careful not to
impose their religious views on subordinates, an absolute prohibition on all
sharing of faith by a superior to a subordinate is patently unconstitutional and
an egregious violation of the free exercise and free speech clauses.”®* Aside
from the difficulty in defining exactly when discussion of religious matters
would cross the line from protected religious expression to prohibited “prosely-
tizing” and “religious endorsements,” however such terms are defined, the First
Amendment clearly protects such activity.’*®

Opponents of such interaction simply ignore the fact that it is the com-
mander who bears full responsibility for the moral and spiritual welfare of his
subordinates and their family members."** Such persons also fail to take into
account that frequent, intimate interaction with one’s subordinates is what
helps to solidify one’s command and create a healthy, effective unit.’® Hence,
speaking on topics of morality and spirituality with subordinates is a necessary
part of the commander’s job,"* irrespective of the commander’s personal belief
system. Further, some of those who complain about such interaction are hyper-
sensitive or hostile to religious matters and may see proselytizing or religious
endorsement where there is none.”” Individual hypersensitivity to religious
discussions and sentiments must not be permitted to interfere with the com-
mander’s responsibility to develop and implement an effective program to meet
the moral and spiritual needs of the men and women under his command.
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An absolute ban on interaction between superiors and subordinates about
religious matters, a ban that clearly violates the constitutional rights of free
speech and free exercise, is worse than the putative disease. It denies the com-
mander the access he needs to fulfill his responsibility to develop and imple-
ment an effective moral/spiritual program for his command. Surely, the mili-
tary and civilian chains of command are fully capable of handling isolated
incidents of abuse of a superior’s position vis-a-vis a subordinate without re-
sorting to a draconian sanction of prohibiting all such interaction between su-
periors and subordinates. When superiors overstep the bounds of their authority,
for whatever reason, the means already exist in the US armed forces to appro-
priately sanction such behavior. Such means run the gamut from verbal or
written reprimand to relief for cause, to administrative reduction in rank, to
court-martial. Recent examples of investigating and/or disciplining senior mili-
tary officers for misbehavior should suffice to demonstrate that the military
services can take care of such problems as they arise, thereby avoiding the need
for adopting an absolute policy of forbidding interaction between superiors
and subordinates regarding issues of morality and spirituality.'*®

Moreover, there is no legitimate reason why commanders cannot mention
their educational, professional, and religious backgrounds when introducing
themselves to their subordinates. The Army Leader Transitions Handbook, a book
for leaders based on the “best practices and proven techniques from military
and civilian sources,” declares, for example, that “talking to all your subordi-
nates . .. about what is important to you and what you value as their leader will
help establish trust.”** The handbook recommends that military leaders dis-
cuss the following topics with their subordinates: (1) the leader’s background;'*!
(2) the leader’s expectations and standards;'* (3) the leader’s values;'** (4) the
leader’s view of ethics;!* (5) the leader’s objectives for the unit;'* (6) the leader’s
thoughts on integrity;'* (7) the leader’s priorities;'¥” (8) the leader’s standards
of discipline;'* (9) the leader’s thoughts on training, education, and safety;'*
(10) the leader’s thoughts on leadership;™*® and (11) the leader’s thoughts on
caring for Soldiers and their families.”! Sharing such thoughts is essential to
informing one’s subordinates of what is expected of them from the leader’s
perspective and what they can expect from the leader in return.'

Finally, an obvious example where commanders must speak to their subordi-
nates about religious beliefs often occurs aboard ship. On board US Navy ships
at sea, “divine services shall be conducted on Sunday([s] if possible.”*3 Because
so many Navy ships deploy without a “chaplain attached to the command[,] ...
[s]ervices led by laypersons are encouraged.”* Regardless of whether a chaplain
is embarked, the commanding officer is still responsible for ensuring “the reli-
gious preferences and the varying religious needs of individuals [are] recognized,
respected, encouraged and ministered to.” Therefore, a commander must en-
sure that a religious lay leader is capable of adequately fulfilling a role like that
of a chaplain so that the free exercise rights of his subordinates are protected.
That commander must be free to communicate—in depth—with potential lay
leaders to ensure the best quality spiritual care for those under his command.
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All Service Members May Participate in Local Religious Groups and/or
Parachurch Groups on Their Free Time

Despite the herculean efforts made by commanders and military chaplains to
provide for the free exercise needs of all service members and their families, there
are times when their efforts fall short of the service members’ religious needs and
desires. As such, when possible, service members often avail themselves of reli-
gious opportunities in nearby civilian communities and/or participate in para-
church groups to meet their spiritual needs. Many religious groups in commu-
nities located near military installations offer outreach programs to service
members and their families, most of whom are far away from their families and
friends. Such efforts are to be lauded and encouraged. There are a limited number
of chaplains available at any military installation, and it is virtually impossible for
them to meet the needs of each denomination or faith group represented by
service members on that installation. Local and parachurch groups help to fill
that gap. Such groups may also fill the gap by providing a greater array of reli-
gious opportunities throughout the week than can normally be provided by
chaplains, thus accommodating the often chaotic schedules that define service
members’ lives. In some instances, without external help, chaplains would simply
be unable to meet the spiritual needs of the men and women in uniform that
constitute their respective flocks. For example, the Pentagon chaplain’s office
comprises three persons whose mission it is to serve the men and women as-
signed to and working in the Pentagon. Thus, three persons are expected to pro-
vide spiritual support to over 24,000 persons,*® an impossible task. As such, the
Pentagon chaplain must rely on volunteers—often from local religious and para-
church groups—to carry out his ministry. DOD and the armed services should
applaud and encourage the efforts of such groups to minister to the spiritual
needs of the men and women in uniform and their families. Working together,
they help to ensure that the First Amendment’s guarantee of free exercise of re-
ligion can be realized by those serving all of us in uniform.

Examples of Impermissible Religious Conduct

No Proselytizing Prayers or Disparaging Other Faiths

Prayers offered by chaplains at military ceremonies and other events are
permissible as “a tolerable acknowledgment of beliefs widely held among the
people of this country,”” even when they are clearly sectarian in nature. Hence,
Christian chaplains who believe that they should pray “in Jesus’ name” (or use
a similar phrase like “through Jesus Christ our Lord”) may do so without vio-
lating the establishment clause, just as Jewish chaplains may invoke the “God
of Abraham, Isaac, and Jacob” and Muslim chaplains may invoke “Allah,” with-
out violating the Constitution. No chaplain, however, may proselytize while
praying at such ceremonies or disparage other faiths.!*
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Teaching the strictures and beliefs of one’s own faith, even when they contra-
dict beliefs of another faith group, does not constitute disparaging the other
faith, provided that such teaching occurs in a place where people freely gather on
their own accord to receive such teaching. For example, a Christian chaplain’s
affirmative teaching to Christians and/or other interested persons that Jesus is
the only way to heaven, a core Christian teaching, does not disparage Islam,
despite Islamic teachings about Jesus to the contrary, just as a Muslim chaplain’s
affirmative teaching to Muslims and/or other interested persons that Moham-
med is the last and greatest prophet of God, a core Islamic teaching not shared
by Christians, does not disparage Christianity. Such faith-specific zeaching is
inappropriate, however, in settings where service members and their families are
otherwise required to be present (i.e., where they are a captive audience).

No Compulsion in Belief or Practice

No official in the US government or armed forces—regardless of rank or
station—has the right to compel or pressure any other person (1) to assent to
any specific philosophy or religious belief or creed,™ (2) to participate in a reli-
gious worship service (such as forcing someone to attend a chapel worship ser-
vice—unless that person is on duty, for example, serving as a member of an
honor guard or a color guard at a funeral or other ceremony), or (3) to engage in
a religious act (even so simple an act as being asked to join hands with others
when a short prayer of blessing is said over a Thanksgiving or Christmas meal in
the military dining facility).

Merely being present at a military ceremony or event where a military chap-
lain says a solemnizing prayer, however, does not violate the First Amendment,
since no person is being compelled or pressured to assen to any belief, no per-
son is being asked to participate in religious worship, and no person is being
asked to engage in a religious act.’®

Likewise, no official in the US Government or armed forces—regardless of
rank or station—has the right to compel or pressure a chaplain (or any other
person, such as a lay religious leader on a naval vessel or someone else asked to
pray) to pray in any particular manner. Instead, the chaplain or other person
should be free to follow his conscience and the traditions of his specific faith
group and to pray as he deems appropriate in the circumstances. Allowing a
person to pray as he desires does not violate the establishment clause, whereas
directing how he prays or pressuring him to pray in a certain way does violate
the establishment clause.!®!

No Forcing of Subordinates to Hear Unwanted Religious/Philosophic
Message as Part of Captive Audience

No commander or leader may require a subordinate to attend or remain in
a meeting or other gathering (i.e., create a captive audience) when the com-
mander or leader intends to use the opportunity to convince those in atten-
dance to adopt or assent to his religious faith or secular philosophy.
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'This should not be understood to preclude a commander or leader from be-
ing able to mention his religious faith or upbringing when introducing himself
to subordinates for the first time.'*> Such information informs the commander’s/
leader’s subordinates about himself and his standards and is permissible, pro-
vided that the commander or leader makes clear that he will not judge his
subordinates on anything other than that person’s duty performance, character,

and integrity.

Recommendations

Teach and Foster Tolerance of Differences, Including Religious
Differences, during All Phases of a Service Member’s Military Career

All of the armed services are in the team-building business. Each service must
take men and women from all walks of life and all types of backgrounds and
meld them into an effective team. Part and parcel of such a process is educating
service members about their differences and building understanding, tolerance,
and respect for each other despite those differences. Such differences manifest
themselves, inter alia, through race, ethnicity, creed, gender, and culture. They
mirror the American motto: E pluribus unum. Each service member must learn
to tolerate and respect the differences exhibited by his fellows in uniform.

'The same is true with respect to religion and chaplains. Religiously, we are a
heterogeneous nation, and the military and its chaplains reflect that heteroge-
neity. Adherents of different faiths approach God differently. That is reflected
in many ways, including how they pray. Rather than try to restrict how an in-
dividual chaplain prays at certain public events, the chaplain should pray con-
sistent with his conscience and religious tradition. This presents a great oppor-
tunity to demonstrate, recognize, and celebrate diversity within the military.

All of the armed services have both entry-level schooling for enlisted service
members and for officers as well as follow-on schooling as officers and enlisted
service members increase in rank and assume greater responsibilities. Part of
the team-building process is noting our differences and encouraging service
members of all ranks to respect and tolerate those differences. Each member of
the military takes an oath to defend the Constitution of the United States
against all enemies, foreign and domestic. It should be a relatively simple task
to teach enlisted service members and officers about the First Amendment’s
religion clauses and how they play themselves out in the individual service
member’s daily life. Service members can be taught that commanders are re-
sponsible to develop and implement moral and religious programs to meet
their free exercise needs; that military chaplains traditionally offer prayers at
various military ceremonies (such as at change of command ceremonies) to
solemnize such events; that, due to the heterogeneous nature of religious beliefs
in the United States, they are apt to hear prayers said from various religious
perspectives; and that such prayers are evidence of the religious tolerance that
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our country has been able to achieve over time, noz an indication that our govern-
ment, DOD, or the armed services favor a certain faith group or belief.

Reminding the men and women in uniform that chaplains come from dif-
fering religious traditions and that their prayers reflect those traditions should
be embraced and celebrated, since what we have achieved in the United States
differs markedly from many cultures where certain religious groups are often
denigrated and marginalized, if not outright persecuted. Because commanders
set the tone within their commands, they too should receive training at com-
mand and staff schools concerning the roles of the chaplains within their com-
mands as well as their responsibilities to ensure that their subordinates and their
families may freely exercise their religious faiths. Commanders play the key role
in ensuring that a chaplain’s free speech and free exercise rights are not violated
as well as ensuring that those under their commands understand that allowing
a chaplain to pray as he deems appropriate does not constitute governmental
sanction of any particular faith group or religious belief. If this is done even-
handedly by commanders, there should be no reason—real or perceived—to
direct how a chaplain should pray. Likewise, there should be no reason for any
service member to misinterpret or misunderstand why a prayer is being offered
or how the respective armed service views such prayer. After all, it is not a dif-
ficult concept to understand that the government “does not endorse or support
.. .speech that it merely permits on a nondiscriminatory basis.” Similarly, re-
minding the men and women in uniform that their colleagues in uniform also
reflect differing religious faiths, including no faith, and that such differences
reflect our tolerant society should also be embraced and appreciated.

Tolerance is a two-way street, and military commanders must act as
vigorously to protect the majority’s free exercise rights as they do to pro-
tect the rights of those in the minority. It is a given that the majority reli-
gious faith in the United States (and, hence, in the armed forces) is the Chris-
tian faith, in all its myriad forms. As such, it is the Christian message that
will—simply by virtue of the sheer numbers of its adherents—be foremost
among the religious sentiments publicly expressed in the military. That does
not mean that the military is “favoring” the Christian faith merely because it is
so visible, and commanders must always remember that their support of a ser-
vice member’s free exercise rights does not mean that the military is establish-
ing religion. Facilitating the free exercise rights of Christians (and of adherents
of other faith groups) is a command responsibility and, without more, does not
implicate the establishment clause.

Because the largest religious faith in the US armed forces is some variant of
the Christian faith, most complaints are lodged against Christian chaplains
and their prayers. Yet despite opponents’ attempts to lump all Christians to-
gether in one basket, if one listens closely, one will note that there are a wide
variety of messages being shared and proclaimed because not all professing
Christians share the same theology, practices, or biblical interpretation.'®*
Hence, to determine whether improper religious favoritism really exists, one
must identify the specific Christian denomination that is allegedly being
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improperly advanced,; it is not enough to assert that “Christianity” per se is be-
ing favored, as is the habit of some.'®®

In sum, a well-planned and executed program for educating service mem-
bers—at all phases of their careers—about our religious heritage, chaplains and
their roles, commanders’ responsibilities for the moral and spiritual welfare of
those they command, and the First Amendment will reduce confusion about
religious expression in the military and increase appreciation for what we as a
nation, unlike too many others, have been able to achieve in the area of reli-
gious tolerance. This relatively easy fix should resolve problems of perceived
religious discrimination. Regarding those isolated times when actual religious
discrimination occurs, DOD and the uniformed services have ample tools to
remedy such violations, and those tools should be used as required.

Trust Military Leaders to Know What Works in Training Effective Teams
to Fight Our Nation’s Wars

One final topic needs to be addressed: that of training and preparing service
members to assume the warrior ethos described earlier and to carry out their
vital mission of national defense. Each military service is organized, equipped,
and staffed to meet recognized military needs. Through long experience, mili-
tary professionals learn how to train the men and women in uniform to ac-
complish the missions assigned to them. Because of the uniqueness of military
life, what military leaders require for success has no civilian analog. It is, there-
fore, imperative that military leaders have the freedom to operate and train in
ways that meld disparate individuals and units into combat-ready fighting for-
mations, capable of achieving victory, whenever required. To do this, military
commanders need sufficient leeway to apply principles proven over time and
lessons learned from previous combat to conduct intense, realistic training in
peacetime to ensure that our forces are ready to defeat the enemy in wartime.
To that end, both the Congress and the courts have recognized that military
commanders need flexibility to hone their forces to fighting trim."

'The defense of the nation is the highest priority of government,'” and the
Supreme Court has correctly recognized “the limits of its own competence in
advancing this core national interest.”'®® Many of the complaints raised against
DOD in US courts involve service members dissatisfied with, and complaining
about, something they experienced as part of their training.’*’ In such circum-
stances, the trainee is, in effect, criticizing the training being conducted. This in
itself constitutes a challenge to the military chain of command, suggests a po-
tential breakdown in good order and discipline within the affected unit, and
counsels caution before jumping in to remedy the alleged “violation” of the
complaining service member’s rights. It is wrong (as a matter of policy and
common sense) for civilian advocacy groups and civilian attorneys to sue in
court seeking to apply civilian standards to military units. Life in the military
and life in the civilian world are different, and they need to remain different.
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The armed forces of the United States have a proven record of success honed
over time. Training methods are entrusted to persons in each service who have
proven themselves capable of assuming such heavy responsibilities. Courts and
civilian society should defer to their experience and training and should not
second-guess their judgment merely because it does not mirror what might be
acceptable in civilian society.

In sum, military commanders are entrusted with training our sons and daugh-
ters to defend the nation as required. Senior military commanders are masters of
the profession of arms. They are competent, smart, and dedicated. They are com-
mitted to defending the nation and the Constitution, to the point of laying down
their lives on behalf of us all. They deserve our trust in developing and imple-
menting the training regimens that they—in their professional opinions—be-
lieve will protect us. When commanders determine that a solemnizing prayer at
certain ceremonies is appropriate as a team-building tool, for example, they are
acting in accordance with military traditions that predate the founding of the
republic, traditions that have been considered important to team-building
throughout our history and are consistent with long-held values of the majority
of our population—both in civilian society and in uniform. Given the unique
nature of the military, such reasoned judgments should be supported, not chal-
lenged in court. Nothing in the Constitution requires that Americans shed their
religious beliefs and heritage once they don a military uniform, and military
commanders have recognized the positive role of religious faith on morale and
service consistently over the course of our history."” Commanders and leaders at
all levels of our armed forces are responsible for the moral and spiritual health of
their commands, and they deserve our support and our deferring to their profes-
sional judgment when it comes to planning and implementing those training
regimens that they believe are necessary to defend the nation.
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In conclusion, the foregoing examples and recommendations are consistent
with our history and fully in accord with the Constitution and laws of the
United States. An aggressive education program performed at every level of the
service member’s career should remove any misunderstanding about religious
observance and expression in the military and should help each service member
to understand and appreciate the degree of religious liberty and tolerance that
our nation, unlike many others, has been able to achieve.
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ATTITUDES AREN'T FREE 131

numbers of adherents in uniform are allotted more chaplains than denominations with fewer num-
bers). See also Religion Facts, Comparison Chart of Christian Denominations’ Beliefs, http://
www.religionfacts.com/christianity/charts/denominations_beliefs.htm (accessed 5 May 2009).

165. For example, complaint at 3-4, Chalker v. Gates, No. 08-CV-2467-KHV-JPO (D. Kan
filed 25 Sep 2008), describing the “requirement for [Plaintiff . . . to attend military functions and
formations where sectarian Christian prayers are delivered” (emphasis added).

166. See, for example, 10 U.S.C. § 164(c) (2006), delegating substantial authority to military
combatant commanders in the performance of their duties; and Goldman v. Weinberger, 475 U.S.
503, 507, acknowledging that “the military need not encourage debate or tolerate protest to the ex-
tent that such tolerance is required of the civilian state by the First Amendment; to accomplish its
mission, the military must foster instinctive obedience, unity, commitment, and esprit de corps.”

167. See Haig v. Agee,453 U.S. 280, 307 (1981), noting as “obvious and unarguable” that there
is no governmental interest more compelling than security of the nation (citing Aptheker v. Secre-
tary of State, 378 U.S. 500, 509 (1964).

168. Loving v. United States, 517 U.S. at 778.

169. See, for example, Chalker v. Gates, No. 08-CV-2467-KHV-JPO (D. Kan. filed 25 Sep
2008), complaining about “sectarian prayers” given at three required formations.

170. Order No. 50 of George Washington, in Revolutionary Orders of General Washington, 74-75
(“The Commander-in-Chief directs that Divine service be performed every Sunday at 11 oclock, in
each Brigade which has a Chaplain. Those Brigades that have none will attend the places of worship
nearest them.”); “The Prayer at Sumter,” Harper’s Weekly: A Journal of Civilization, 26 January 1861,
http://www.sonofthesouth.net/leefoundation/major-anderson-ft-sumter_Dir/civil-war-prayer
-fort-sumter.htm, describing the dramatic prayer offered by the command chaplain following Maj
Robert Anderson’s raising of the American flag over Fort Sumter just days before the post fell, sig-
naling the start of the Civil War; “Proud to Pay Debt, says Gen. Pershing,” New York Times, 1 De-
cember 1918 (“[General Pershing] paid tribute to the dead and wounded, urged the soldiers to
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commander, and his country in the end. It is not enough to fight. It is the spirit that wins the vic-
tory,” quoting Gen George Marshall).



132 SEKULOW & ASH * RELIGIOUS RIGHTS

About the Authors

Dr. Jay Alan Sekulow is chief counsel of the American Center for Law and Justice, a
national public interest law firm specializing in constitutional litigation, including pro-
tecting religious freedom. Dr. Sekulow has argued a number of important First Amend-
ment cases before the Supreme Court of the United States, including, most recently,
Pleasant Grove City v. Summum, 129 S. Ct. 1125 (2009). He is also chief counsel of the
European Centre for Law and Justice (ECLYJ), a public interest law firm located in Stras-
bourg, France, which specializes in defending religious freedom. The ECL]J is also ac-
credited to the United Nations as a non-governmental organization (NGO) and has
been active in promoting freedom of religion worldwide. 7he National Law Journal has
twice named Dr. Sekulow one of the “100 Most Influential Lawyers”in the United States.
Dr. Sekulow earned his bachelor’s and juris doctor degrees from Mercer University and
his doctor of philosophy degree from the Regent School of Leadership Studies.

Robert Weston Ash is an assistant professor of law at the Regent University School of
Law in Virginia Beach, Virginia, where he teaches courses in international law, national
security law, comparative law, business associations, and First Amendment law. Mr. Ash
also serves as senior litigation counsel for national security law at the American Center
for Law and Justice. Mr. Ash received his bachelor of science degree from the United
States Military Academy, his master of international public policy degree from the
School of Advanced International Studies (SAIS) of the Johns Hopkins University, and
his juris doctor degree from the Regent University School of Law. Mr. Ash served 22
years on active duty in the United States Army. His assignments included command of
both armored cavalry and armor units, a tour on the history faculty at West Point, a tour
as a Congressional Fellow in the office of Senator John McCain (R-AZ), a tour as the
NATO desk officer in the War Plans Division of the Army staff in the Pentagon, and a
tour as a strategist in the Office of the Secretary of Defense.



ATTITUDES AREN'T FREE

THINKING DEEPLY ABOUT DIVERSITY
IN THE US ARMED FORCES
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Evidence shows that allowing gays and lesbians to serve openly is unlikely fo
pose any significant risk to morale, good order, discipline, or cohesion.

—Report of the General/Flag Officer’s Study Group

The president should not ask military leaders if they support lifting the ban.
—Aaron Belkin and colleagues, The Palm Center

As a matter of national security, we urge you to support the 1993 law regard-
ing homosexuals in the military (10 USC 654) and to oppose any legislative,
Judicial, or administrative effort to repeal or invalidate the law.

—1,163 Flag and General Officers for the Military

President Clinton’s convoluted “Don’t Ask, Don’t Tell” regulations were and
still are inefficient and contrary to sound policy. In the civilian world it would
be tantamount fo a state law forbidding store and bar owners to check IDs
before selling liquor to younger customers.

—Elaine Donnelly, Center for Military Readiness
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SECTIONII

HOMOSEXUALITY

iscrimination is often, but not always, a controversial and complex issue.

Discriminating against color-blind pilot candidates, mandating that fire-
men have the physical strength to carry essential equipment, and requiring
doctors and lawyers to have relevant professional degrees aren’t contentious. It’s
both understood and accepted that people should be “qualified” to perform a
job. When a person is deemed unqualified, he or she must be excluded. As a
matter of military service qualification, discrimination isn’t only permissible,
it’s essential.

Judgments based on criteria for the sole benefit of the employer render a
situation less clear. Mere employer convenience has long been rejected as an
appropriate justification to choose prospective employees in corporate America.
However, applying the same generally accepted standard to the military isn't
always prudent because of the exceptional responsibilities placed upon it for
national defense. When it comes to military readiness, Congress has been con-
siderably reticent to second-guess commanders’ judgments regarding what ap-
propriate service standards should be. Specifically, when considering military
readiness, there has always been an understanding that commanders should
have the latitude to discriminate against behaviors that threaten unit cohesion,
morale, and general discipline. Logic informs us that military commanders
have enough to worry about preparing their units for combat and should not be
distracted by the desires of others outside the military domain. As an example,
if commanders testify to the ineffectiveness of people beyond a certain age in
handling the demands of military service, seldom will this judgment be ques-
tioned—particularly if it fits within an existing paradigm. The open question,
however, is whether or not their logic is correct.

Relying on the intuition of military leadership can be a highly effective
method of developing knowledge about issues that pose high degrees of ambi-
guity and uncertainty. Absent sufficient data to make a determination based on
relevant facts, intuition is often all we have. However, once sufficient data
emerges, it is incumbent on leaders to take a critical and unbiased look at it.
Merely relying on one’s intuition is no longer enough.

The issue of open homosexuality in the military emerged as a center-stage
issue back in 1992 when President-elect Bill Clinton vowed to repeal the ban.
Within months, the issue became sufficiently complicated and has remained
particularly contentious for nearly two decades. Before the reader delves into
the following chapters, which span the spectrum of perspectives, we offer sev-
eral factors we believe have contributed to its complexity. First, it hits at the one
basic human drive that has been a taboo subject throughout the ages—human
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sexuality. Second, a variety of sacred religious texts have taken a strong stand
against homosexuality, equating it with immorality and sin. Third, the word
“homosexual” tends to evoke strong visceral responses in many that bypass
thought centers and strike an emotional chord. Thoughtful, well-meaning
people have repeatedly arrived at vastly different conclusions as to what the best
policy regarding open homosexuality in the military should be in the future.

Current Department of Defense (DOD) policy has taken on a variety of
names over the years, but the moniker which emerged over time is “Don’t Ask,
Don't Tell.” 'This policy has placed the military in quite a predicament, which is
fully articulated in the chapters to follow.

We begin this section with a reprinted 2008 report from a blue-ribbon com-
mission sponsored by the Palm Center in which four retired general and flag
officers—Hugh Aitken, Minter Alexander, Robert Gard, and Jack Shanahan
(one from each service)—explore the arguments of the current “Don’t Ask,
Don't Tell” policy and make recommendations on a way forward.

Matthew Cashdollar, a major in the US Army, bypasses the issue of whether
or not gays should be allowed to serve openly and focuses on what would need
to be done if the policy were rescinded. Major Cashdollar explores how an effec-
tive transition could be facilitated by noting lessons learned from other coun-
tries that successfully dealt with this issue, as well as how the previous integra-
tion of African-Americans into the military relates to the issue at hand.

Dr. Tammy Schultz, from the US Marine Corps War College, notes the
missteps of the Clinton administration that led to “Don’t Ask, Dont Tell”
rather than President Clinton’s desired result of allowing homosexuals to serve
openly. Dr. Schultz addresses issues such as pay and benefits, living quarters,
and how a change of policy could affect homosexuals already discharged from
the US military because of sexual orientation.

Dr. Aaron Belkin, the director of the Palm Center at the University of
California at Santa Barbara, and his colleagues offer a solution for the com-
mander in chief to use the current “stop loss” legislation to repeal the ban
though a presidential executive order. Following their proposed roadmap, Dr.
Belkin and Dr. Frank provide a synopsis of the Palm Center’s work and offer
their perspective as to why the ban against open homosexuals serving in the
military should be lifted.

In March 2009, an open letter to the president of the United States and
Congress signed by more than 1,000 flag and general officers suggested that
the path to the open service of homosexuals is not quite as smooth as some
might suggest. These senior military leaders directly state that homosexuality is
incompatible with military service. They collectively contend a repeal would
have a negative impact on morale, discipline, unit cohesion, and military readi-
ness. They appealed to the president and members of Congress to recognize
this issue as one of national security and to oppose any legislative, judicial, or
administrative effort to repeal the law.

Elaine Donnelly, president and founder of the Center for Military Readi-
ness, provides the final analysis of open homosexuality in the military by re-
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minding us that the current ban on homosexuals is a matter of law, and as a
nation of laws, we are bound to adhere to it. She provides a robust and com-
plete perspective arguing that in the best interest of national defense, the only
change that should be made to the existing military policy is to exclude homo-
sexuals from service based on their congressionally mandated ineligibility to serve.






*****(*)*****

CHAPTER7

REPORT OF THE GENERAL/FLAG
OFFICERS' STUDY GROUP

Hugh Aitken Minter Alexander
Robert Gard Jack Shanahan

Executive Summary

bipartisan study group of senior retired military officers, representing dif-

ferent branches of the service, has conducted an in-depth assessment of
the “don’t ask, don't tell” policy by examining the key academic and social sci-
ence literature on the subject and interviewing a range of experts on leadership,
unit cohesion, and military law, including those who are training our nation’s
future military leaders at the service academies. The Study Group emphasized
that any changes to existing personnel policy must not create an unacceptable
risk to the armed forces’ high standards of morale, good order and discipline,
and unit cohesion that are the essence of military capability.

'The Study Group has made ten findings, including:

Finding one: 7he law locks the military’s position into stasis and does not accord any
trust to the Pentagon to adapt policy to changing circumstances.

Finding two: Existing military laws and regulations provide commanders with
suffficient means to discipline inappropriate conduct.

Finding three: “Don’t ask, don't tell” has  forced some commanders to choose between
breaking the law and undermining the cobesion of their units.

Finding four: “Don’t ask, don’t tell” has prevented some gay, lesbian, and bisexual
service members from obtaining psychological and medical care as well as religious
counseling.

Finding five: “Don’t ask, don’t tell” has caused the military to lose some talented
service members.

Finding six: “Don’t ask, don’t tell” has compelled some gay, lesbian, and bisexual
service members to lie about their identity.

Finding seven: Many gays, lesbians, and bisexuals are serving openly.

This essay is a 2008 report issued by four retired general and flag officers for the Palm Center at the University
of California, Santa Barbara.
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Finding eight: “Don’t ask, don'’t tell” has made it harder ‘for some gays, lesbians, and
bisexuals fo perform their duties.

Finding nine: Military attitudes towards gays and lesbians are changing.

Finding ten: Evidence shows that allowing gays and lesbians to serve openly is
unlikely to pose any significant risk to morale, good order, discipline, or cobesion.

On the basis of these findings, the Study Group offers the following four

recommendations:

Recommendation 1. Congress should repeal 10 USC § 654 and return author-
ity for personnel policy under this law to the Department of Defense (DOD).

Recommendation 2. The Department of Defense should eliminate “don’t tell”
while maintaining current authority under the Uniform Code of Military Jus-
tice (UCMJ) and service regulations to preclude misconduct prejudicial to
good order and discipline and unit cohesion. The prerogative to disclose sexual
orientation should be considered a personal and private matter.

Recommendation 3. Remove from Department of Defense directives all ref-
erences to “bisexual,” “homosexual,” “homosexual conduct,” “homosexual acts,”
and “propensity.” Establish in their place uniform standards that are neutral
with respect to sexual orientation, such as prohibitions against any inappropri-
ate public bodily contact for the purpose of satisfying sexual desires.

Recommendation 4. Immediately establish and reinforce safeguards for the
confidentiality of all conversations between service members and chaplains,
doctors, and mental health professionals.

Rationale

All policies that affect the military must be designed to promote readiness,
and must be evaluated in terms of how well they measure up to that standard.
'The military, cultural, and political landscapes have shifted significantly in the
years since the “don’t ask, don't tell” (DADT) policy was adopted in 1993. As a
result, Professor Charles Moskos, one of the principle authors of DADT, said
in October 2007 that the time is ripe for “a bi-partisan Commission [to] look
at the whole issue of homosexuals in the military. This should involve the con-
sultation of prominent Americans who are known to be pro-military and have
respected national reputations.”™

The Study Group agrees that a reasoned conversation on this subject re-
quires the counsel of former military officials who have the institutional experi-
ence and perspective to offer sound recommendations to Congress and to the
public concerning whether and how the current policy should be reformed.

As senior retired military officers, representing different branches of the ser-
vice, we came into the process with open minds. We were supportive of the policy
and felt that it was important at this time, on the eve of its 15th anniversary, to
give considered thought from a military perspective to the policy’s current con-
tribution to its stated goal: preserving military effectiveness. In our view, three
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conditions form the necessary foundation from which any re-examination of
DADT should proceed: first, respect for military policy that maintains the armed
forces” high standards of morale, good order and discipline; second, a willingness
to examine the policy’s present relationship to military effectiveness; and third,
the ability to engage controversial issues through sustained, rational inquiry and
fact-finding.

In 1993, when DADT was drafted, the policy was intended by DOD as an
interim measure.? The policy was the result of political compromise in the af-
termath of a presidential campaign promise. Military and political leaders
viewed DADT as a stopgap measure.®> While DADT was the right solution at
the time it was enacted, the statute and the policy have remained in force for
years with almost no significant change. This fact alone goes against the origi-
nal intent of the statute and signals the importance of resuming an informed
civil-military conversation. It stands to reason that after such a significant lapse
in time, it is now appropriate and necessary to assess the effectiveness and goals
of the statute and the policy.

On 28 February 2007, former Rep. Martin Meehan (D-MA) and a biparti-
san group of 109 original cosponsors reintroduced the Military Readiness En-
hancement Act in the House of Representatives to amend 10 USC § 654 to
enhance the readiness of the armed forces by replacing the current policy con-
cerning homosexuality in the armed forces with a policy of nondiscrimination
on the basis of sexual orientation. The immediate prospects of this bill’s passage
are uncertain. But the perspective of senior military leaders ought to be con-
sulted in this dialogue, and the Study Group offers this report as a small step in
that direction.

The aims of the Study Group are (a) to review the DOD DADT policy and
the law 10 USC § 654, Policy Concerning Homosexuality in the Armed Forces,
to see if, over time, these two instruments are continuing to serve the best in-
terests of the armed forces; (b) to provide objective, knowledgeable military
judgment about the effects of the DOD policy and the law over time; and (c)
to consider what steps, if any, should be taken by the military and Congress. It
is not the intention of the Study Group to craft a new policy or to resolve ques-
tions raised by the possible continuation of the current policy. Rather, it has
been the goal of the Study Group to review all available data and to hear and
consider expert opinion in order to make recommendations on the overall cur-
rent state of the DOD policy and law and their present impact on military
personnel, leadership, and effectiveness.

This report is funded by the Palm Center at the University of California,
Santa Barbara. The Palm Center’s rigorous research has been published by dis-
tinguished military journals including Parameters, the official journal of the
Army War College, and has been cited in major news venues around the world.
As a think tank engaged in controversial social science research, Palm has also
reached conclusions that are critical of military policy and that have, themselves,
been critiqued by scholars with different opinions. In order to ensure the impar-
tiality of this project, the Study Group insisted, and the Palm Center agreed,
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that as a condition of participation, the Study Group conclusions would be their
own, and would be reported unmodified by Palm researchers or staff.

The Study Group has focused on two key areas concerning the policy on
homosexuality in the military: (1) the “unacceptable risk” standard established in
10 USC § 654 and (2) DOD’s policy of “don't ask, don't tell” implementation of
the law through implementing regulations, in particular DOD Directive
1332.14. During meetings at the Army Navy Club in Washington, DC in Au-
gust and September 2007, the Study Group heard testimony and comment
from a wide array of experts and interested parties including architects of the
1993 policy; scholars of military personnel issues and military psychology; mili-
tary commanders; service members discharged under the current policy; experts
on foreign militaries and integration; foreign military commanders; and consti-
tutional law and other legal experts. The Study Group carefully sought out ex-
pert opinion representing all viewpoints, including supporters and detractors,
advocates and critics of the current policy.

'The Study Group reviewed materials from the 1993 Congressional hearings
and met with architects of the statute and the policy. The group examined in
detail the language of the law with the help of lawyers and legal scholars. Finally,
the Study Group reviewed the relevant policies in the Uniform Code of Mili-
tary Justice (UCM]J) and discussed the relationship of the statute, the policy, and
the UCM]J with military commanders who had experience implementing them
in Iraq and elsewhere.

The Study Group examined the key academic and social science literature
on the subject. This included the most recent quantitative information (polling
data) available on military opinion and civilian attitudes; the most up-to-date
research on unit cohesion and military psychology; and comparative work on
foreign militaries. The group heard from academic experts on the history of
sexual minorities in the military and on the history of DADT. The group spoke
with and sought out the opinion of those who are training the nation’s future
military leaders at the service academies.

'The study group was saddened that not a single expert who opposes gays in
the military was willing to meet or talk with us in person. For each expert, the
group offered to take written and/or in-person testimony, and offered to arrange
and subsidize transportation to Washington, DC or to arrange videoconferenc-
ing or teleconferencing facilities. The group also asked experts who oppose gays
in the military to provide additional names of experts who might participate.
Because not a single one of these experts was willing to participate in person or
to provide additional names of people who would, therefore the group devoted
particular and extensive effort to the study of their published work and any writ-
ten comments they were willing to submit for consideration.

History of “Don’t Ask, Don’t Tell”

The question of whether gays and lesbians should be allowed to serve in the
US military has surfaced several times in the history of the United States. Up
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until World War II, homosexuals were not specifically named in military regu-
lations. Those caught engaging in homosexual conduct were punished or sepa-
rated—albeit inconsistently—under regulations proscribing certain kinds of
sexual behaviors or under policies targeting socially disreputable conduct or
social types. By the end of World War 11, all services banned homosexuals and
homosexual conduct, although enforcement continued to be unevenly applied.

A string of court cases in the 1970s and 1980s challenged inconsistencies in
how the homosexual exclusion policy was being implemented. In response to
some of these legal challenges, and in deference to political considerations, the
Carter administration initiated the first Pentagon-wide ban on gays and lesbi-
ans in uniform. Implemented at the end of President Carter’s term, DOD Di-
rective 1332.14 effectively removed any discretion that different services or
individual commanders previously enjoyed.* The new policy modified the lan-
guage that had regarded gay people as “unsuitable for military service” stating
instead that “homosexuality is incompatible with military service.” The ratio-
nale given was that

the presence of such members adversely affects the ability of the armed forces to
maintain discipline, good order and morale; to foster mutual trust and confidence
among service members; to insure the integrity of the system of rank and com-
mand; to facilitate assignment and worldwide deployment of service members
who frequently must live and work under close conditions affording minimal
privacy; to recruit and retain members of the armed forces; to maintain the pub-
lic acceptability of military service; and to prevent breaches of security.®

In the late 1980s, the homosexual exclusion policy came under increasing
public scrutiny. A purge of suspected lesbians at the Parris Island Marine train-
ing center in South Carolina added to the momentum of critics of the gay ban,
and new gay, lesbian, and bisexual advocacy groups joined civil rights organiza-
tions, legal aid groups, and members of Congress to raise awareness of the con-
sequences of the policy. After the first Gulf War, the press reported allegations
that the military had sent known gays and lesbians to war, only to discharge
them upon their return. The confluence of ongoing legal challenges to the policy
and growing opposition in the court of public opinion, particularly on college
campuses, where the presence of ROTC was routinely protested, caught the
attention of lawmakers and candidates for office in the early 1990s.°

In October 1991, Gov. Bill Clinton, a Democratic contender for the White
House, was asked during a speech at Harvard’s John F. Kennedy School of Gov-
ernment about his position on the ban on gay service members. He answered that
he opposed it and would lift it if he became president. Clinton framed his posi-
tion in terms of “meritocracy,” saying the nation could not afford to exclude ca-
pable citizens from helping their country even if some citizens did not like them.
In contrast, those opposed to lifting the gay ban, including many members of the
military and of religious and other socially conservative organizations, cast the
issue as one of “national security” and “military readiness,” arguing that such a
change would put lives needlessly at risk by compromising the high standards of
discipline, morale, and unit cohesion on which a strong military relies.”
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After Clinton won the election in November 1992, his campaign promise on
gays in the military dominated the news cycle for months. Opposition from the
military was fierce, as was resistance from other sectors of American society.
Senator Sam Nunn, chairman of the Senate Armed Services Committee, and
General Colin Powell, chairman of the Joints Chiefs of Staff, insisted that homo-
sexual conduct must not be permitted in the military, and they pointed out that
the Uniform Code of Military Justice, which bans certain sexual acts such as
sodomy which are commonly associated with homosexuals, could only be changed
by an act of Congress. President-elect Clinton argued that a person’s status—as
opposed to his or her conduct—should not be a bar to service. He continued to
assert his intention to lift the ban outright and to allow gay, lesbian, and bisexual
Anmericans to serve their country without concealing their identity.®

In January 1993, just days after Clinton’s inauguration, the new president
came to a compromise with the Joint Chiefs of Staff and members of Congress
to suspend certain aspects of the homosexual exclusion policy while studying
the issue for a six-month period. The most notable change for the interim pe-
riod was that recruits would no longer be asked if they were homosexual as a
pre-condition for enlistment. But investigations of homosexuality would con-
tinue, and, if found out, gays and lesbians would be transferred into the “standby
reserves,” where they would receive no pay or benefits.’

President Clinton then ordered his secretary of defense, Les Aspin, to study
how best to reform the policy in a way that would end discrimination on the
basis of sexual orientation while remaining consistent with the standards of dis-
cipline and order necessary to maintain military readiness. Policy options were
supposed to take the Uniform Code of Military Justice into consideration.

Secretary Aspin ordered two major studies that spring. One study was by a
panel of general/flag officers called the Military Working Group (MWG), which
Aspin appointed and instructed to deliver a report by July 1993. The RAND
Corporation’s National Defense Research Institute, a private think tank created
by members of the military following World War II, commissioned the other
study. The two organizations delivered competing proposals, with the MWG
suggesting a policy that retained the finding that “homosexuality is incompatible
with military service,” and RAND concluding that sexual orientation should be
considered “not germane” in determining who should be allowed to serve.™

While military experts were preparing their reports, Congress separately
held hearings on the matter, led by Senator Nunn. The hearings, both in the
House and Senate, took place over several months and invited testimony of
numerous parties, including national security experts, legal scholars, sociolo-
gists, members of Congress, and current and former members of the armed
forces. The Senate also conducted field hearings to discuss the matter with
enlisted personnel on ships and submarines."

On 19 July 1993, the Clinton White House announced its policy: “don’t
ask, don't tell, don’t pursue.” In a Ft. McNair speech, Clinton made permanent
the temporary suspension of asking potential recruits if they were gay or les-
bian. In a memo signed by Secretary Aspin, the Department of Defense di-
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rected that applicants for military service “not be asked or required to reveal
their sexual orientation.”

The policy called for the separation of service members “for homosexual
conduct,”which was defined to include “a statement by a service member that
demonstrates a propensity or intent to engage” in homosexual acts. Acts are
defined as “any bodily contact” between members of the same sex undertaken
“for the purpose of satistying sexual desires” or which a “reasonable person
would understand to demonstrate a propensity or intent to engage in homo-
sexual acts.” The policy explained that “an open statement by a service mem-
ber that he or she is a homosexual” would be taken to demonstrate a “pre-
sumption that he or she intends to engage in prohibited conduct.” Therefore,
both statements to that effect and the prohibited conduct itself would result
in separation.

Congress debated and then voted on a variety of versions of Clinton’s policy,
finally passin