’ ,;l"'
Y4

y ‘- “ OF y,"/

/. A 0 4 t "
S o 5 . f"p\"
12 o -\
(> . =\

» o ||

-0 r|
2. | J7)
¥ At I //

AlR
RNV E R ST

NOVEMBER-DECEMBER 1975







AlR
UNIVERSITY

StratECIC AIRLIFT: A Canco CaraBiLITY SHORTFALL
Gen. Paul K. Carlton. USAF

Tue EvorLuTios of FLExiBLE Response IN THE PosT-ViETNAM ERa:
ADJUSTMENT OB TRANSFORMATION? . . . aulle A B |
Lt. Col. Laurel A. Maver, USAF
Dr. Ronald J. Stupak

THe Evorving Law oF AERIAL WARFARE
Col. Jay D. Terry. USAF

AspeECTSs OF AIR FORCE STRAaTECY ToODAY . 38
Lt. Col. Joseph H. Stodder. USAFR

L4}

AR Power: A New Look rroM ax OLp Roorrop o -
Maj. Dennts W. Stiles. USAF

Air Force Review
Frexisiimmy 18 InFoaMaTion RETRIEVAL
FOR THE Base-LEVEL MaNACER 6()
Maj. Joseph A Coleman. USAF
Capt. Richard E. Ducharme, USAF
Sociar Actions Trainive To Kvow anp To Grow 68
Capt. Fredenck M. Bell. USAF

In Mv Opinon

Tacricar An Forces 18 & Penrs ¥ UNCERTAINTY 7/
Map Gordon A. Long. USAF
ManacewesT By OBjECTIVE ~ I Be Usep To Iuprov
MasacEmEsT oF Amm Force Usims 88
Maj. David W. Krahenbuhl, USAF
Books and Ideas
Sumrmisine Views rmov e Fan East Lerr 94
Brig. Gen Noel F. Parnsh. USAF (Ret
From the Editar's Aene . 110
Tur Conmmisurons 111
Abdie e L T SR S —— the 1vwver
Brves Dmnen, Bldg 1211 Massefl AVE AL Lomersl Pawl K Corlum mnder of the Milit
L LIRS S S S R ———— Frowmg (¥iee \nUr. ( :.a-f ‘l. .'II- l‘i:::" “'ll!(: \ll‘l‘"‘
Ashilerse sden roptamm W gy eww sedene 4 [ha o A Casgn Capsiuhity Whartlell” sierts 1w o the

s hvrtage o tietege  cargn sl de
t snliary srbh wwvie:  praniibed by more

SN harbiae 1 commeriiel  cwrTiers,
opmeaprso!  in s on oms coves jlou o hot
ol by the B 747 Mol Dhrgles 110,
wd Jredbeod 1.10(1 Sevarnl oathors n this (s
oy rosmder other unpmsta of eir powee ond strelegy

i I Woabmgem (8 20492 wwarky §11 80
A o l!omr-«‘- gl gy §7

b ARV N ot s [ ey %




IRLIFT is one of our key national as-

Asets, like manpower, industrial ca-

pacity, technology, even the gold at

Fort Knox. The United States faces the

most difficult challenges for airlift of any
country on earth, in case of a major war.

One of the top-priority programs needed
by the armed forces is added muscle for
America’s strategic airlift force. We are in
a period of vexing economic problems that
demand employment of the most efficient
ways to meet defense requirements effec-
tively. Enhancement of our airlift capa-
bility for cargo and equipment is an impor-
tant step in acquiring that kind of efficient
force.

Over half of today’s strategic airlift capa-
bility is represented by a turbine-powered
force of C-5s and C-141s that numbers just
over 300, together with about 290 of the
smaller C-130 tactical airlifters, some of
which could be used in the initial stages of
a crisis deplovment before converting to
their theater airlift role. All are assets of
the United States Air Force’s Military Air-
lift Command (mac), which manages De-
partment of Defense airlift worldwide.

The other—and equally essential —part of
our national emergency airlift capability is
provided through a contractual arrangement
with twenty civil air carriers to provide
both peacetime and greatly increased emer-
gency airlift services for pop personnel
and materiel. These nearly 340 turbine-
powered commercial airliners, of which
about 245 are of the long-range interconti-
nental variety, can almost double macC’s
long-range crisis airlift capability if fully
activated as the Civil Reserve Air Fleet
(CRAF).

So, at a glance, it appears that the United
States possesses the world’s greatest strategic
airlift armada, by far. But, on closer ex-
amination, the shocking fact is that this
nation does not have enough strategic cargo
airlift, also by far, especially in terms of

civil augmentation of the military force.
Here’s why.

One of the cornerstones of the military
“right arm” that backs up our diplomats
in the conduct of foreign relations is the
policy of strategic mobility. This is the capa-
bility for the United States to apply its
armed forces in the right combinations of
men and equipment, wherever they are
needed, if diplomacy should fail and armed
conflict were to break out.

How do we do this? There would seem
to be four choices open to us:

®* America can accept the risk of

maintaining traditional forward defenses,
though deployed in increasingly insufficient
numbers. While providing a cadre upon
which to build in the event of a crisis, such
forces would be vastly outmanned and out-
gunned and would be dangerously vulner-
able.

e We can build up the manpower and
equipment levels of our forward-deployed
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a cargo capability shortfall
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forces. This is directly counter to the ex-
pressed desire of the Congress as elected
representatives of the American people. It
would be extremely costly in terms of the
human element, as well as dollars, fuel, and
equipment.

e A third choice would be to pre-
position huge garrisons of equipment and
supplies in forward areas, so that only troops

would need to be deployed, picking up their
equipment when they landed in the theater
of operations.

But there is the obvious point that these
caches of American arms would make ideal
targets for an attacking enemy. It must also
be recognized that this approach would be
almost prohibitively expensive in terms of
the duplication necessary to keep equip-
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C-130

ment stored overseas while providing iden-
tical equipment to the fighting units for
training purposes at home. In addition, who
can say whether the fight will take place in
a location reasonably convenient to our
storage points?

e What remains is a fourth choice,
and seemingly the only practical one: We
can measurably increase our capability to
deploy crack fighting forces rapidly, directly
from the United States, with the equipment
and supplies they will need to engage an
aggressor immediately after arriving in the
theater. The United States would gain the
advantage of placing the onus for escala-
tion on the other side. This approach to the
problem, which demands a significant in-
crease in strategic cargo airlift capabilities,
is the most realistic and the most economi-
cal course to follow, and its benefits are
many.

Only air power can deliver quickly the
reinforcements that can dramatically affect
the outcome of an operation. It is in this
ability to respond to the initial surge re-
quirements in the early days of an emer-
gency that the nation’s strategic airlift capa-
bility must be increased. Unfortunately, this
surge capability is, at present, a constant
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value that has a finite capability to expand
in a crisis. While we have an impressive
usable capability in our force of military
cargo aircraft, economic considerations and
Congressional guidelines restrict Mac in
aircrew-manning ratios and flying-hour
utilization rates, which directly relate to
our surge capability duration. Conversely,
the commercial carriers have sufficient air-
crews and support facilities to expand flying-
hour capability, but they do not have the
necessary cargo-capable aircraft in sufficient
numbers to provide all the augmentation
needed.

The most cost-effective and practical
solution at this time would be to provide
for greater emergency oversize-cargo capa-
bility from this country’s civil airline fleet.
In other words, we need to buy a standby
civil cargo capability. The need is not to
“take over” civilian aircraft but simply to
modify existing long-range, wide-bodied pas-
senger aircraft and program the modifica-
tions into the newer jumbos that are not vet
built, so that they could be quickly and
easily converted to military airlifters capa-
ble of moving vehicles and large cargo, as
well as smaller bulk cargo items.

Some commercial augmentation of the
Mmac force is already an everyday occur-
rence. It reached a peak of 3.6 billion ton-
miles per year in 1968 and 1969, at the Viet-
nam war's peak, and today it runs about
900 million ton-miles annually. Even with-
out the modifications we'd like to see in the
civil aircraft, the crar still represents about
half of the nation’s wartime strategic airlift
capability and can provide up to 14% mil-
lion cargo ton-miles and 7% million pas-
senger ton-miles a day.

But that is far short of the capability that
is desirable to counter a full-scale European
contingency. The majority of the aircraft
available to the crar today are passenger-
only varieties. Though there is plenty of
space in their main deck compartments,
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floor strengths and door-size limitations
render movement of oversize and outsize
items impossible. And that’s the crux of the
problem.

The proposal the Department of Defense
is taking to the Congress is to modify the
equivalent of 110 or more Boeing 747-type
passenger aircraft (the 747, the McDonnell
Douglas DC-10, and the Lockheed L-1011)
by installing either a nose or side cargo door
and a cargo floor or a treadway flooring sys-
tem to accommodate vehicles. While the
pOD must retain its unique airlift capacity
and characteristic to deal with strictly mili-
tary considerations, nonetheless portions of
the requirement to meet foreseeable con-
tingencies can be satisfied through judicious
application of selected U.S. civil air carrier
resources. To date, the civil cargo industry
has not generated the requirements for new
outsize-capable cargo aircraft suitable to
both military and civil use, but such aircraft
are on the horizon. In the meantime, the

craF modification program remains the most
cost-eftective manner of acquiring that im-
portant reservoir of cargo airlift needed to
move ready fighting forces. To more than
double our emergency cargo capability
within the pop would require very high dol-
lar expenditures, while the same capability
could be obtained at relatively low cost
through modification of selected civil air-
craft. The savings result from the civil car-
rier’s absorbing the normal peacetime cost
of operating aircraft and paying for main-
tenance, crew, overhead, and system support
functions. The government investment in-
cludes the price of the modification and the
additional operating and maintenance ex-
penses resulting from operating the modified
aircraft at a higher gross weight. Conserva-
tive estimates are that to produce the same
airlift capability through organic Air Force
means would cost a minimum of thirteen
times the estimated cost of the proposed
airlift modification and enhancement pro-

Augmenting Cargo Capability

The Department of Defense proposes
to improve MAC's cargo-carrying ca-
pacity by modifying such civilian type
passenger aircraft as the 747, DC-10.
and L-101] and by developing new
groundhandling equipment and air-
craft. Boeing's 747 (left) can be modified
to accommodate oversize military car-
go; the YC-14 (above) is Boeing’s proto-
type for an Advanced Medium Short
Takeoff and Landing Transport (AMST);
the McDonnell Douglas YC-15 AMST
prototype (right) is also in development.
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gram. Thus, that program is the most cost-
effective way of improving the national
strategic cargo airlift capability. It can pro-
vide a potentially meaningful improvement
in our nation’s ability to deploy quickly the
military forces and supplies required during
an emergency.

Except in time of crisis, the modified air-
lifters would be operated in their normal
civilian role by the commercial carriers. The
carrier would retain ownership and would
be paid at Civil Aeronautics Board rates for
assisting the military during an emergency.

With this added airlift capacity, we would
enhance our ability to provide balanced
emergency deployments of land or air fight-
ing torces, delivering the right people and
the right supplies and equipment on a timely
basis to the right place simultaneously. For
example, during a 30-day deployment peri-
od. we could halve the time to deploy or
double the numbers deployed in the same
amount of time, or we could provide the
capacity to transport high-priority items by
air that are now relegated to the slower sea-
lift mode, whichever the events of the mo-
ment demanded.

Of course, modification of existing air-
craft must be viewed as a near-term solu-
tion to this airlift enhancement problem.

Complementing the crar modification
plan are other proposals to increase our
cargo airlift capability. These include re-
quirements to modify our existing military
strategic airlift aircraft. Also there is the
need for acquiring additional advanced
ground-handling equipment; rapid response
depends on the proper equipment to onload
and offload the aircraft.

Two proposed new military aircraft are
also key elements of the plan to develop
additional cargo capability. They are the
Advanced Tanker-Cargo Aircraft (atca) and
the Advanced Medium Short Takeoft and
Landing Transport (AMmsT).

Procurement of the arca will enhance

the responsiveness of our strategic military
airlift force by making air refueling more
readily available. This, in turn, will reduce
our reliance on enroute bases and allow us
the flexibility to skirt countries that might
deny overflight rights. It will also allow us
to increase cargo loads in many cases.

The new Advanced Medium Short Take-
off and Landing Transport, currently in
prototype development by both Boeing and
McDonnell Douglas, is essential to improved
cargo airlift capability. The planned capa-
bilities of this new airlifter would feature
the ability to operate from runways as short
as 2000 feet, with up to 40,000-pound pay-
loads. At reduced load factors, using longer
runways, the aircraft will carry outsized
cargo weighing more than 60,000 pounds.
A production version of the prototype should
be able to carry a 50,000-pound payload
2600 nautical miles without refueling. The
McDonnell Douglas YC-15 prototype rolled
out this August and is in flight test now.

While these new mllltarv aircraft are es-
sential for the future. more must also be done
in long-term improvements to the civilian
air cargo fleet. The most ideal solution for
the period ten to 15 years from now, and
beyond, is development by industry of a
completely new generation of freighters de-
signed exclusively for the cargo market.
(Today’s civil freighters are no more than
passenger aircraft modified to move freight.)
This new concept for a cargo aircraft re-
quires considerable mushrooming of the
commercial air freicht market, an expan-
sion which was forecast for the "60s and "70s
but which has failed as vet to reach expec-
tations.

If industry increases its demands for air
transportation of goods sufficiently to inspire
development of the new aircraft—it appears
inevitable that that time will come—and if
the military’s requirements are taken into
consideration during the early design phases
of the development, an aircraft could be
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built that would satisfv the needs of both
the armed forces and industrv, at little addi-
tional cost.

Mac has made information available to the
aircraft industry as to those characteristics
and requirements needed and desired in
order for such an advanced aircraft to per-
form both the militarv and civil cargo roles
most effectively

One interesting and potentially effective
idea in the civilian domain is embodied in
the International Husky Corporation’s con-
cept for air freighters. One of these pure
freighter aircraft is envisioned as capable
of airlifting a 200,000-pound payload over

intercontinental routes. As part of a total
air distribution system, the Husky concept
involves not only a special freighter aircraft
but also automated loading facilities, the
supply and control of bimodal containers,
support capabilities, a sophisticated service
for logistics reservations and control for
heavy freight, and a simple and efficient
land/sea interface.

Most of the basic research and develop-
ment necessary to produce this new genera-
tion of cargo aircraft has been done. No
startling breakthroughs are needed on the
technological front.

A breakthrough that is needed, however,

9
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lies in the legislative area. Enabling legis-
lation will be required before all aspects of
the airlift enhancement program can be
realized.

pop has proposed that airlines be com-
pensated for the downtime of the aircraft
during modification and for out-of-pocket ex-
penses incurred because of the added weight
of the modified aircraft. In addition, there
would be an added payment for each such
modified aircraft committed to crar. Ap-
proval of this program is ftundamental to the
nation’s ability to deter aggression with con-
ventional forces. This approach will exploit
existing national assets at a fraction of the
cost of acquiring new organic military air-
craft.

No one, not even the staunchest air power
advocate, would claim that airlift will be
able to do it all in an emergency. Even at
the peak of the Vietnam war, less than ten
percent of our supplies and equipment
moved by air. But it was this small per-
centage, which was so highly responsive,
that made the important difference in the
conduct of operations. During the much-
publicized Israeli airlift of late 1973, sea-
lift actually transported three-quarters of
the total tonnage America supplied the Is-
raelis. However, airlift provided the crucial
supplies and equipment that were needed
in hours, not days. In fact, the airlift was
virtually complete when the cease fire was
signed, but sealift had scarcely begun.

Presumably, over the long run, the same
would be true in a future contingency, with
sealift moving the overwhelming mamnty of
the cargo but with airlift bearing the initial
brunt. (Control of the seas would still be
vital, and its loss would immensely increase
the reliance on airlift.)

The Middle East example also provides
dramatic evidence that airlift can allow us
to affect the outcome of some wars without
involving American combat troops.

EFFiciENT, RESPONSIVE airlift is a national
asset upon which we must be able to count
fully in times of crisis. We have a fine mili-
tary airlift force in mac. But the aircraft
of our civil carriers must be able to convert
to a military role effectively, if we are to
meet the demands that may be placed upon
us.

Thus, support of our airlift enhancement
efforts, both military and civil, is essential
to our national interest.

The problems are complex and time-
consuming, but the steps already taken plus
support of those proposed. should provide
for a better balance between military and
civil capabilities. To achieve this important
balance, we need better understanding by
all those involved: we need legislation that
will enable future progress to insure our
continuing leadership in global air mobility;
and finally, we need the Civil Reserve Air
Fleet modifications as an important near-
term solution to our cargo airlift shortfall.

The military’s requirement is only a por-
tion of the total national need for airlift.
Every facet of our economy, and numerous
official agencies, must become involved if
our country is to overcome this problem.
The national deficit in cargo airlift capability
requires a broad solution, and government
and industry must cooperate in reaching that
solution if our nation is to maintain its in-
custrial and military punch. Indeed. we must
maintain that punch if we expect to be able
to control our own national destiny.

Hq Military Airlift Command
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gets since 1950 have caused increas-
ing concern about the formulation
and implementation of U.S. strategic doc-
trine. Civilian scholars, as well as govern-
ment officials, have intensified their study of
military and defense strategies. Particularly
noteworthy has been the application of eco-
nomics models, scientific management tech-
niques, and social-psychological concepts.
In addition, the United States Congress
and the American public have shown in-
creasing interest in questioning the how
and why of military spending. In this era
of rapidly expanding technology and arms-
race complications with the Soviet Union,
the high monetary cost of the defense bud-
get is probably the main reason for all this
attention, especially during the current eco-
nomic inflation. Yet the questions being
asked include the desire to know how re-
quirements are formulated, how and when
forces will be deployed. and what strategic
alternatives are available to the United
States in the post-Vietnam environment.

T HE expanding military defense bud-

Requirements and Formulation of
National Strategic Doctrine

These increased concerns appear to have
been major factors in the development of
national security policies. “Massive retalia-
tion.” “flexible response.” and other phrases
have become the jargon of the discussion of
national defense planning and strategy for-
mulation.

Obviously one basis for national defense
strategy has to be the nation’s perceived
potential threats to the pursuit of its na-
tional objectives. These threat perceptions
will be subjective and may vary within a
nation’s leadership, and yet they do become
one of the primary bases of defense plan-
ning. As one writer on the subject notes:

Threats to the security of a state make their

12
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impact on doctrine in the form that they are
perceived by the leaders who control the state’s
destiny. Threat perceptions will vary from
group to group and from individual to indi-
vidual, but a viable state presupposes a con-
sensus, or at least an effective accommodation
of individual and group perceptions of na-
tional threat.?

To meet the threat, a nation will formu-
late a strategic doctrine as a basis for mili-
tary structure, weapons deployment, and
resource allocation. The doctrine provides
guidelines for the military, at least in broad
terms, so that they can in turn inform the
civilian leadership responsible for commit-
ting resources of their requirements. Al-
though the political processes, institutional
trade-offs, and bureaucratic deliberations
are generally very complicated and often
confusing, the overall strategic doctrine
(with its concomitant parameters) does sig-
nificantly shape the military posture.

Yet there are other factors that affect mili-
tary posture and strategic planning. Any
attempts to meet all the perceived threats
to national security must take into account
the resources (or lack of them) available
for defense spending. It has been noted that
U.S. policy is committed to the somewhat
ambivalent (though not necessarily incon-
sistent) policies of safety through military
superiority while trying to decrease arma-
ments significantly.?

The government planners are also re-
strained by multifarious U.S. foreign com-
mitments. And finally, institutional interests
of the military services that affect their
morale, efficiency, and power cannot be
completely ignored. As James Schlesinger
stated in discussing strategic doctrine and
defense planning back in 1965: “National
security is too broad a problem to be solved
by any single professional insight. . . . . After
all, organizationally speaking, what is more
irrational than a Marine Corps, yet what
is more useful?” 3



In the end, a good deal of military planning
is subjective and relative, sometimes lack-
ing firm criteria. When policy is formulated.
it must consider other national objectives
and priorities in the division of national re-
sources. Primarily on the basis of total na-
tional objectives, perceived threats, and
institutional considerations, nationalstrategic
doctrines are theoretically formulated and
operationally implemented.

Deterrence under
Massive Retaliation

As President Eisenhower assumed office
in 1953, he was committed to reducing de-
fense expenditures with the conclusion of
the Korean War. Despite a significant build-
up of the North Atlantic Treaty Organiza-
tion (NaTo), the defense budget fell by no
less than $16.5 billion (27 percent) in the
two years immediately following General
Eisenhower’s assumption of office.* Because
the militarv posture was primarily based
upon nuclear weapons and retaliation at
places and times of our choosing, it removed
many of the requirements for large-scale
conventional capabilities and sophisticated
counterinsurgency forces.

On 12 Januarv 1954 Secretary of State
John Foster Dulles made a policy speech in
which he stated that the United States would
respond to future challenges “at places and
with means of its own choosing.” ® He ar-
gued that the United States must rely more
heavily on its “massive retaliatory power.”
The doctrine of “massive retaliation,” al-
ready put into practice, then became the
strategic doctrine of the Eisenhower ad-
ministration.

The massive retaliation strategy assumed
that sufficient nuclear forces in-being could
deter any adversary from launching a direct
nuclear attack on the United States and that
additionally they could deter any lesser ag-
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gression against U.S. interests throughout
the world. It was based on the maintenance
of a large nuclear force capable of destroy-
ing most of the enemy’s residual strategic
forces and industry with a single massive
strike. It was directed primarily toward the
Soviet Union, in what was defined as a bi-
polar, zero-sum international system.

The U.S. military services carried on a
conspicuous debate concerning strategy and
force posture throughout the fifties. Reliance
on massive retaliation gave strong emphasis
to the mission of the Air Force (particularly
sac) and the Navy at the expense of the
Army. It is generally predictable that pro-
posals for national force postures will re-
flect interservice rivalries and mission com-
petitions.

Such rivalry can become parochial and
confusing, but it does give government
policy-makers an awareness of available
military options. “Early in 1956 General
Maxwell D. Taylor, then Chief of Staft of
the Army. formally urged the Joint Chiefs of
Staff to endorse a strategy of flexible response
rather than massive retaliation.” ¢ The Air
Force and Navy (led by Admiral Arthur
Radford) continued to favor reliance on
strategic nuclear weaponry.

Civilian scholars. strategic intellectuals,
and the “whiz kids™ also began to articulate
criticism of the reliance on massive retalia-
tion doctrine as announced by Dulles. One
of the more important early attacks was
that written by William Kaufmann in a 1956
book entitled The Requirements of Deter-
rence. The basis of his criticism was that
general nuclear war could benefit nobody
(in later parlance, the first-strike advantage
was alleged to be close to zero).” He per-
ceived a Russian-American nuclear war as
suicide (literally the negation of policy),
giving massive retaliation the semblance of
credibility only under the most dire cir-
cumstances.

As time went on, more and more strate-
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gists called for additional alternatives and
options. In his conclusions to a ranD study
in 1957, N. C. Peterson noted: “The pursuit
of these goals [Communist conquests] seems
likely to take the form of local war in many
situations. We should not create situations
of military weakness which are an invitation
for the enemy to move.” ® There was grow-
ing advocacy for increasing our tactical capa-
bilities in a framework of multiple, flexible
strategic design.

Although primary doctrine in the 1950s
continued to emphasize massive retaliation,
there was some modification in the later
Eisenhower years. In 1957 Secretary of De-
tense Charles E. Wilson told Congress that
American defense policy *is based on the
use of atomic weapons in a major war and
is based on the use of such atomic weap-
ons as would be militarily feasible and
usable in a smaller war, if such a war
should be forced upon us. In other words,
the smaller atomic weapons, the tactical
weapons, in a sense have now become the
conventional weapons.” ® Still, even this
modification emphasized nuclear weapons,
rather than “conventional™ conventional.
It is interesting to note that Henry Kis-
singer, after advocating tactical nuclear
weapons in his 1957 book. changed his em-
phasis and argued that a massive effort had
to be made to keep conflict “below the nu-
clear threshold.™ 1°

The argument continued throughout this
period. The critics’ chief rallying point was
that unlimited nuclear warfare should not
be treated as the sole possible outcome of
a direct confrontation with the Soviet Union.
As early as November 1954 Secretary Dulles
reportedly explained that “no such single
course had been implied by the positions
he and Admiral Radford had earlier taken.”™ !
Yet most of the critics felt alternatives would
not be available until additional resources
were devoted to nonnuclear conventional
forces.

Deterrence through
Flexible Response

General Maxwell Taylor, discussing his
years as Army Chief of Staff. explained:
“. . . we had a division over massive re-
taliation versus what we now call a strategy
of flexible response. By 1958 it was a clean
split right in the middle of the Joint Chiefs
of Staff, crying for a decision.” '? He further
noted that, although it was never formally
brought before the National Security Coun-
cil, it implicitly appeared before them twice
annually, at both national policy and budget
reviews.

With President Kennedy’s administra-
tion, the concept of greater and more di-
verse capabilities for a “flexible response”
became the cornerstone of defense policy in
the sixties, as General Taylor and most of
the earlier strategic intellectuals had been
advocating. While continuing to strengthen
and increase the protection of strategic
forces, Kennedy also initiated programs to
enlarge and manipulate nonnuclear forces.

Brush-fire wars and/or “wars of national
liberation”™ were now becoming a primary
Communist strategy. Such aggression was
now perceived as the most serious threat
in the cold war. It was therefore announced
that the U.S. intended to have “a wider
choice than humiliation or an all-out nu-
clear action.” 13 Capabilities to deter Com-
munist aggression with conventional forces
and counterinsurgency tactics became a
part of U.S. strategic doctrine as the Ken-
nedy people saw more and more of the
Communist threats emanating from the
areas of the third world.

Secretary of Defense Robert McNamara
became the primary architect and director
of this new flexible response strategy. It
called for a balance of forces that would
enable the U.S. to be highly selective as to
the type and intensity of forces and weapons
it could deploy under different circumstances



and in diverse situations. President Kennedy,
in a special message to Congress in March
1961, described the policy:

Our defense posture must be both flexible
and determined. Anv potential aggressor con-
templating an attack on any part of the free
world with any kind of weapons . . . must
know that our response will be suitable, se-
lective, swift, and effective . . . We must be
able to make deliberate choices in weapons
and strategy, shift the tempo of our produc-
tions, and alter the direction of our forces to
meet rapidly changing conditions or objec-
tives at very short notice and under any cir-
cumstances.!?

Thus, Secretary McNamara quickly imple-
mented force conversions to accommodate
the required options of flexible response. This
new emphasis on building up truly conven-
tional forces included a de-emphasis of tac-
tical nuclear weapons. In emphasizing the
separation between nuclear warfare and
“other kinds of wars,” he later noted:

Careful analysis revealed two important facts
on this point: One was that strategic nuclear
forces in themselves no longer constituted a
credible deterrent to the broad range of ag-
gression, if indeed they ever had in the past.
The other was that we could not substitute
tactical nuclear weapons for conventional
forces in the types of conflicts that were most

likely to involve us in the period of the
1960’s.15

Flexible response also became a part of
the Air Force’s strategic nuclear planning.
William Kaufmann. in discussing the Mc-
Namara years, states:

Accordingly, the proponents of the strategy
of flexible response, led by General Thomas D.
White, Air Force Chief of Staff, recommended
a posture which would be so designed and
controlled that it could attack enemy bomber
and missile sites, retaliate with reserve forces
against enemy cities, if that should prove neces-
sary, and exert pressure on the enemy to end

the war on terms acceptable to the United
States. 16
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As such, this new doctrine specifically called
for retaliatory strikes. The new policy, with
its constraints and options, became known
as “controlled (nuclear) response.”

There is evidence that there was not
unanimous agreement on the application
of controlled response by all the military
leaders in the 1960s. It seems reasonable to
assume that at least some of the top mili-
tary leaders perceived the difficulty of in-
troducing flexibility into plans for general
nuclear war. General Earle G. Wheeler,
when questioned in 1968 about Secretary
McNamara’s famous 1962 Ann Arbor dec-
laration about military objectives in the
event of nuclear war, succinctly replied:
“That is McNamara speaking. Speaking for
the Joint Chiefs of Staff, we still have ad-
hered to our concept.” " Yet, from 1961
on, flexible response remained the dominant
concept for allocating military resources and
formulating U.S. detense policy.

The Berlin Crisis provided the Kennedy
administration with a preliminary applica-
tion of flexible response deterrence. Although
McNamara felt that the outcome of this
crisis had provided early justification for the
capabilities of flexible response, there was
still criticism. Senator Margaret Chase Smith,
from the floor of the Senate, charged that
the administration had practically told
Nikita Khrushchev: “We do not have the
will to use that one power with which we
can stop him; in short, we have the nuclear
capability but not the credibility.” '* What
kind of results might have been achieved by
a different response is speculative, but in
this case the capability for selective flexible
response to Communist aggression seemed
to work as a deterrent.

The 1961 new look of increased forces to
implement the concepts of flexible response
(with multiple options) called for increased
military expenditures, yet high expenditures
for nonnuclear forces did not dominate the
military budget. Commenting on this phe-
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nomenon, Malcolm Hoag says: “The seem-
ingly budgetary austerity of the McNamara
era reflects a capitalization upon some
multiple-option capabilities that, despite
professed Eisenhower doctrine, had been
preserved.” ¥ He notes that restoring con-
ventional bomb racks to existing airplanes
was cheaper than re-creating a tactical air
torce. Additionally, the hardening and mo-
bilizing of strategic missiles had already be-
gun and only needed to be speeded up.

The introduction of new concepts and
forces to fight guerrilla wars (“counterinsur-
gency  and “nation-building”) also brought
in new training requirements. New training
courses and additional ground troops were
required. Yet in the initial planning, prior
to the large deplovments to Southeast Asia,
the programmed increase in manpower was
relatively small.?’

The doctrine of flexible response during
the McNamara era is well summarized by
Morton Halperin as ™. . . the creation of a
military force which would remain under
tight civilian control at all times and which
could be used in a variety of different ways
to meet a variety of different threats.” 2! In
effect, flexible response was seen as a stra-
tegic doctrine for deterrence and defense
and also as a technique for controlling the
military and military instrumentalities with-
in a civilian-dominated, political-oriented
diplomacy of coercion.

The Viet.nam Experience

The U.S. military experience in Vietnam
has caused many people to question the tun-
damental assumptions and operational tech-
niques of the flexible response doctrine.
Probably the essential questioning has been
aimed at the application of the doctrine.

The Southeast Asian situation was debated
at the highest levels in the Kennedy admin-
istration in 1961. Within the context of flexi-
ble response it can be demonstrated that

“President Kennedy and his brother Robert
were ardent advocates of coping with ‘wars
of national liberation’ by imaginative C-I
techniques, . . . One of the new President’s
first acts was to approve the cip and allo-
cate $42 million more in U.S. aid for ArvN
and the civil guard.” %2

In his book The Essence of Security, Mc-
Namara noted that the U.S. force structure
under the doctrine of flexible response al-
lowed for the deployment of more troops
to Vietnam:

I should emphasize that we have consider-
able flexibility in meeting other possible con-
tingencies which require smaller forces, or
those requiring so rapid a build up. For ex-
ample, in the Vietnam conflict we used the
forces earmarked for a major Asian contin-
gency to meet the immediate needs in the sum-
mer of 1965 and then activated temporary
torces to meet the longer range needs. The
very stability of our own NaTto contribution
during that period is a significant example of
the flexibility we developed.??

Was it possible we had too much flexibility,
too many capabilities, and too many options?

Some strategists say we should have con-
centrated more on localized security in spe-
cific areas with dense local populations.
This was tried at various times and places
throughout the conflict, but it can be demon-
strated that in an objective assessment it
was not found to be very eftective or suc-
cessful. Strategic hamlets, search and de-
stroy, supply interdiction, selective bombing
in the North, and many other tactics were
employed, but all generated very limited re-
sults in the long run in thwarting the insur-
gents in Vietnam.

Some critics seem to say that our appli-
cation of flexible response was not flexible
enough. Bernard Jenkins of the ranp Cor-
poration made this assessment: “The Army’s
doctrine, its tactics, its organization, its
weapons—its entire repertoire of wartare
was designed for conventional war in Europe.



In Vietnam, the Army simply performed its
repertoire even though it was trequently
irrelevant to the situation.” ** Although this
argument has merit. it is not an adequate
comprehensive explanation. Certainly the
Special Forces camps and strategic hamlets
were not designed for war in Europe. Simi-
lar tactics might be included in fighting
conventional war in Europe, but these were
certainly designed for sea counterinsur-
gency. Jenkins goes on to suggest that Viet-
namization is not the solution, as it simply
transfers our organization and our mistakes
to the Vietnamese.

Still one ranp analyst, R. W. Komer, does
make a fairly strong case that the often
emphasized “pacification” program was
never fully carried out. “There was an im-
mense gap between this policy emphasis
and what was actually done in Vietnam.
Counterinsurgency (or pacification) did not
fail in Vietnam. Whatever policy called
for. it simply was never tried on any major
scale until 1967-1971."** He feels that
1967 was too late. but it is hypothetical
whether it would have worked earlier.

The use of tactical nuclear weapons in
Vietnam was another possible alternative in
deterring North Vietnam. Some might argue
that such weapons could have destroved key
targets more precisely with less loss of human
life and civilian property. Yet there is not
sufficient evidence that this is true: and to
take a giant (qualitative) step in escalation
without any strong probability of military
gain seems strategically foolish. As George
Reinhardt of ranp states: “Such logic ig-
nores reality, [and] Washington's intense
fear of triggering nuclear war, . . .”" %6

State Department Adviser Raymond J.
Barrett largely attributes the ‘“graduated
response’” portion of flexible response to
our failures in Vietnam. The general theme
of his assessment is that controlled “gradu-
alism™ will not work in a counterinsurgency
situation in an underdeveloped society,
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utilizing primitive logistics and guerrilla
war tactics.?” He, like some others, feels
that the tactics utilized were more suitable
to a European type of conflict or to a con-
flict of protagonists with similar power bases.

General Victor Krulak, usmc (Retired),
feels that allowing U.S. combat troops to
become directly involved in combat roles in
Vietnam was the mistake.?® He notes that
in 1965, when we started sending combat
troops into the countryside, the Vietnamese
leaders warned us that we did not under-
stand the complexity of the war. He feels
that we could have established the same
puppet-puppeteer relationship that worked
for the Communists; in fact, he quotes Sun
Tzu: “The battle of the puppets is for the
puppets to fight. A puppeteer enters the
active conflict only at his peril.”

It is interesting to note that General Mat-
thew Ridgway, Army Chief of Staft in 1954,
warned President Eisenhower about mili-
tary involvement in Southeast Asia. As he
later noted in his Memoirs, upon reviewing
the possible use of U.S. air and naval power
to help the French in Indochina:

In Korea we had learned that air and naval
power alone cannot win a war and that in-
adequate ground forces cannot win one either.
I lost no time in having (such a report) pass
up the chain of command. It reached Presi-
dent Eisenhower. To a man of his military
experience, its implications were clear. The
idea of intervening was abandoned.?®

Flexible response as a doctrine included
not only the maintenance of large conven-
tional forces so that the U.S. could deter
any large-scale Sino-Soviet aggression but
also tactical readiness in order to deter in-
surgency and limited wars all around the
world. As Arthur Waskow put it: “For the
presence of the fleet showing the flag all
across the globe, the availability of airlifted
infantrymen, and the existence of powerful
indigenous armies, all were thought to work
against the possibility of internal Communist



18 AIR UNIVERSITY REVIEW

Revolutions.” 3% Under the concept of flexi-
ble response, such forces came into being
in the 1960s. They, of course, had their major
test in Vietnam; and though we apparently
won many battles, we never could deter or
defeat the enemy. As Reinhardt stated (in

1967): “Our arms, at peak efficiency in 1965,
undefeated in land, sea, or air battle, are
still mixed in an attrition war with no dis-
cernible end.” 3!

There is growing agreement that the major
problemin trying to fight a counterinsurgency
war in Vietnam was that we did not ever
fully understand the more significant po-
litical dimensions of the conflict. As Bernard
Brodie put it: “Classical systems analysis,
despite the yeoman’s work done by Alain
Enthoven’s office, has had just about zero
relevance to everything concerned with
Vietnam. Our failures there have been at
least 95% due to our incomprehension and
inability to cope with the political dimen-
sions of the problem.” 32

Again, “flexible response™ as a concept is
logical, sound, and reasonable, but it may
not be able to dictate how, when, and where
to deploy forces. Obviously we learned from
Vietnam that we cannot send U.S. conven-
tional forces to fight every insurgency and
automatically achieve rapid success with
more firepower. As Brodie says: “When we
recall how we discussed methods for demon-
strating ‘our superior resolve’ without even
questioning whether we would indeed have
or deserve to have superiority in that com-
modity, we realize how puerile was our
whole approach to our art.” 33

In sum, the lessons to be learned from our
flexible response experience in Vietnam can
be summarized within several major cate-
gories:

(1) The “implementation of flexible re-
sponse” was generally imprecise. We had
developed extensive military capabilities,
and there was often difficulty in choosing
means of escalation to deter the Viet Cong

and North Vietnamese. We may have let
our broad flexible response capabilities dic-
tate our strategy and tactics in what might
be called “capability overload.”

(2) There was a failure to understand the
political situation in this limited war. We
repeatedly underestimated the resolve and
motivations of the vc/nva versus the South
Vietnamese nation. While our strategic
planning called for graduated responses un-
der a limited-war concept, North Vietnam
was engaged in a total war right from the
very beginnings of the conflict.

(3) There was some ambiguity as to our
overarching objectives. Were we denying
seA to the U.S.S.R. and/or China or North
Vietnam; or were we nation-building in
South Vietnam; or were we fighting Com-
munism; or was it a combination of these?
As time went on, this ambiguity caused de-
creasing domestic support for our military
efforts in sea, as well as confusion among
military men who had to effect the doctrine
in a shifting, ambiguous goal-framework.

(4) There existed considerable “manage-
ment overload.” Even as additional “com-
bat™ units were added, the headquarters/
support forces often grew by even greater
numbers. Moreover, the best combat troops
were often rotated into headquarters areas.
This rotation pattern often led to subsidized
inexperience, ticket punching, and revolving
amateurism among both enlisted men and
officers.

(5) We opted for “scientific” measures to
determine how the war was going. Numbers
of hamlets pacified, body counts, and kill
ratios became measures of how we were
doing, without adequate evidence as to
whether they were valid (or in some cases
reliable) indicators of the “‘success™ of our
endeavors.

(6) Finally, many of the strategic intellec-
tuals who championed and structured the
concept of flexible response in the halls of
academe blamed much of the failure of the



doctrine on the military’s implementing of
the strategy. Hence, it may mean that stra-
tegic doctrine should never again be formu-
lated without the direct involvement of
military professionals in the initial stages of
theoretical designing and cognitive mapping
—theory and practice, it seems, cannot be
separated in the formulation of strategic
doctrine.?*

It is, of course, much easier to cite these
problems in retrospect, but this is no reason
for us to dismiss the lessons as hindsight.
The military and other strategic planners
must attack and adjust the problems of na-
tional defense and not the critics themselves.

Strategic Policy
in the 1970s

We think it is reasonable to assume that
our current strategic and military planning
continues to be based on the Nixon Doctrine:

First, the United States will keep all of its
treaty commitments. . . . Second, we shall
provide a shield if a nuclear power threatens
the freedom of a nation allied with us or of
a nation whose survival we consider vital to
our security. Third, in cases involving other
types of aggression we shall furnish military
and economic assistance when requested in
accordance with our treaty commitments. But
we shall look to the nation directly threatened
to assume the primary responsibility of pro-
viding the manpower for defense.3>

Obviously, the third statement was spe-
cifically adopted for Vietnam and any simi-
lar future conflicts. Such a statement is
basically consistent with the concept of
flexible response and no doubt was one of
the options the early advocates envisioned.
Yet it is reasonable to assume that the U.S.
will be much more concerned with providing
“assistance” incrementally, for fear that it
might mushroom into primary combat re-
sponsibility for U.S. combat troops.3®

The second tenet refers to a “shield if a

EVOLUTION OF FLEXIBLE RESPONSE 19

nuclear power threatens,” but this does not
mean that there has been a return to mas-
sive retaliation; rather, it is a statement of
restraint and rethinking in the use of tacti-
cal forces. In fact, Secretary of Defense
James R. Schlesinger has been trying to put
more flexibility into our strategic nuclear
policy, as stated in Air Force Magazine:
“Schlesinger [re] introduced the concept of
nuclear flexibility.” 37 Unlike the U.S. con-
cept of assured destruction, which empha-
sizes the capability to inflict damage on
major Soviet urban-industrial-population
areas, this new flexible strategy aims to main-
tain the ability to selectively destroy an
enemy’s essential military targets and/or
industrial “‘choke points.” 3%

The apparent reluctance of the United
States to become directly involved in coun-
terinsurgency fighting does not mean we
cannot fulfill treaty commitments. Military
torce can be deployed utilizing options that
are favorable to our interests. Support can
be given to allies who are firmly committed
to their defense. We have continued to sup-
port NaTo, as well as provide military sup-
plies to Israel, Latin America, etc. However,
it is clear that we will no longer do other
people’s fighting for them, unless they dem-
onstrate some signs of being able and
willing to fend for themselves.

During the last two decades U.S. strategic
doctrine lent itself to such conceptual as-
pects as deterrence, massive retaliation,
limited war, arms control, flexible response,
nation-building/counterinsurgency,  con-
trolled response, and escalation. Although
the 1950s were dominated by massive re-
taliation and the 1960s by flexible response,
most of the other interrelated concepts were
significant in the evolution of and debates
over U.S. strategic doctrine.

We have not developed a new all-encom-
passing “strategic phrase” for the 1970s,
but we must continue to pursue policies
that will eliminate the horrors of general
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nuclear war while allowing ourselves to
pursue our national interests in a world of
nation-states. Since World WarI, the United
States and the Soviet Union have together
spent more than $2 trillion,3® with the static
result that “neither side can expect to at-
tack the other without receiving a retalia-
tory strike that would destroy the attacker
as a modern nation-state.” %°

Morton Halperin, in his book Contempo-
rary Military Strategy, made a statement in
1967 that we believe is still an accurate
assessment in the 1970s:

Whatever we may choose to call it, we are
doomed to peaceful coexistence with our ene-
mies because we live in a world in which war
cannot be abolished, because there is no other
means to settle issues that men feel are worth
fighting for. But war—at least war in the sense
of general nuclear war—can only lead to such
complete destruction that in the final analy-
sis, the war could not have been worth fight-
ing. It is this central paradox which provides
the challenge and the setting for discussion
of the role of military strategy in the current
era. !

Whatever strategic adjustments, trans-
formations, and/or revolutions occur in the
1970s and beyond will require an awareness
of past successes and failures. We must con-
tinue to be in a position to protect our na-
tional interests while avoiding nuclear con-
frontation. and we must protect ourselves
against the overextension of our resources.
All policies and strategies must be analyzed
in terms of our objectives. Miscalculations
and errors must be recognized; but success-
ful programs must also be identified, ana-
lyzed, and continued.

Additionally, we must remember not to
allow capabilities to dictate policy. We must
not accept every conflict on the adversaries’
terms. And it is essential that we understand
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THE EVOLVING LAW
OF AERIAL WARFARE

Coroner Jay D. Terry



... The high contracting parties solemnly . . . condemn recourse to war for
the solution of international controversies, and renounce it as an instrument of
national policy in their relations with one another. They agree that the settle-

ment or solution of disputes or conflicts . .

. shall never be sought except by

pacific means. . . . (“Peace Pact,” signed at Paris August 27, 1928.)!

flight, the international community

twice has negotiated solemn com-
pacts that were to deny military violence
as a means of settling disputes between na-
tions. In the Nuremberg and Tokyo Inter-
national Military Tribunals, the Paris Peace
Pact was the basis for charges of waging
aggressive war, and the thirty years since
the signing of the Charter of the United
Nations® have passed without a general
war. However, these agreements have not
prevented a wide range of localized but
devastating armed conflicts in which air
power has played a significant role.

The intent of this article is to review the
legal regulation of aerial warfare within the
historical process. Thus, while an analysis of
the right of nations to wage war (jus ad
bellum) is inappropriate, it is important to
bear in mind a twentieth century paradox
that today leaves the law of aerial warfare
in an extremely nebulous and inchoate
condition.

Simultaneously with the development of
a burgeoning technological cornucopia of
aerial weapons and delivery systems, the
international community, horror-stricken
by the ravages of two world wars, has twice
declared an end to violent settlement of in-
ternational disputes. But at the same time,
during both postwar periods, there has been
a marked distaste—even fear—of further
attempts to regulate the tactics and instru-
ments of purportedly unthinkable conflicts.?
As a result, the regulation of belligerent
conduct during war (jus in bello) remains

S INCE man’s first powered aircratt

substantially as in 1907, with the exception
of the Geneva Gas Protocol of 1925* and the
series of Geneva humanitarian conventions®
relating to the treatment of persons in pro-
tected status, rather than to the means and
techniques of inflicting violence.

Despite the stark absence of specific rules
on aerial warfare, the airman is bound by
the general principles of customary inter-
national law, from which were drawn the
detailed regulatory regimes applicable to
land and naval warfare. However, if there
is to be meaningful observance of these gen-
eral principles during the conduct of aerial
warfare, it will depend only in small part
on the individual’s fear of legal sanction.
He must be convinced that observance
makes a direct and realistic contribution to
the effective waging of armed conflict. and
he must be inculcated with an understanding
and acceptance of the basic practicality of
moral and humane restraints on the inflic-
tion of violence.

Exactly the same considerations apply to
the rule-makers in the current conferences
at Geneva and Lucerne under the auspices
of the International Committee of the Red
Cross. Otherwise, any agreements reached
by those conferences may have as little
likelihood of acceptance and observance
by nations and combatants as did the Pact
of Paris.

Rule-Making Prior to World War |

By the end of the Thirty Years War in
1648, the nations of Europe were beginning

23
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to maintain armed forces of far greater size
than the traditional armies of the Middle
Ages, which were raised by and owed al-
legiance to individual lords and knights.
Those later forces and their conflicts had
been largely regulated by complex and
formalized codes of conduct socially struc-
tured around the caste concepts of chival-
ry. The future effect of those concepts on
what we today consider the laws of warfare
has perhaps been overemphasized in the
past.® The early days of aerial combat dur-
ing World War I may have seen the final
appearance of chivalrous practices on a
broad scale in the midst of conflict.”

Notwithstanding the lessening influence
of individual obligations of honor and gen-
tility, nations in the seventeenth century
began to adopt, on isolated occasions and
subsequently as a matter of custom, prac-
tices of humanity and restraint based on
quite practical considerations. Perhaps most
overriding was the realization that peace
followed upon war, and a continuing balance
of power during peaceful relations could not
be based on a “Carthaginian™ peace, that
is to say, absolute devastation of the enemy's
land and people.® It is a moot question
whether this basic principle remains viable
in the wake of the “total war”™ and “un-
conditional surrender” standards of the
Second World War and in today’s possible
scenario of massive nuclear exchanges.

Of more immediate concern to the com-
batants in the field was the fact that mod-
eration and humaneness brought real

dividends, such as reciprocal treatment
rather than reprisal and retaliation, econo-
my of force as in the case of surrender
in expectation of a grant of quarter, and
protection of those not directly involved in
combat, both neutrals and inhabitants of
belligerent or occupied nations.

Lieber Code (1863)

The first formal rules of military conduct in
wartime were promulgated on a national
basis in 1863 as “Instructions for the Gov-
ernment of Armies of the United States in
the Field,” ¥ based on a draft by Dr. Fran-
cis Lieber of Columbia University in con-
junction with a board of Army officers.
This document provided the impetus for
various military manuals in other countries;
such manuals had been generally adopted

by the eventual combatants prior to World
War 1.

St. Petersburg (1868)

Banning of specific weaponry first occurred
in the Declaration of St. Petersburg,'’ where-
in the signatory powers renounced the
employment of explosive or incendiary pro-
jectiles weighing less than 400 grams (about
14 ounces). Laudable though this effort may
have been, it did little to limit weapon
technology. The practice of nations quickly
adopted explosive and tracer ammunition,
which proved highly successful in use other
than directly against enemy personnel, e.g.,
against aircratt or for sighting on targets.
More interesting for our purposes is the
preambulatory language of the declaration
that succinctly stated an international con-
sensus of that period which would motivate
future efforts to construct a jus in bello:

[The signatories] . . . having by common
agreement fixed the technical limits at which
the necessities of war ought to yield to the



requirements of humanity . . . declare as fol-
lows: Considering that the progress of civiliza-
tion should have the effect of alleviating as
much as possible the calamities of war; That
the only legitimate object which States should
endeavor to accomplish during war is to
weaken the military forces of the enemy;
That for this purpose it is sufficient to dis-
able the greatest possible number of men; That
this object would be exceeded by the em-
ployment of arms which uselessly aggravate
the sufferings of disabled men, or render their
death inevitable; That the employment of
such arms would, therefore, be contrary to
the laws of humanity. . . .1!

Although the actual objectives of nations at
war have obviously far exceeded the norms
of the quoted text, it is this continuing at-
tempt to reconcile militarv requirements
and the laws of humanity that concerns the
diplomatic and expert conferees at Geneva
and Lucerne today.

Hague Declarations (1899 and 1907)

Again, at the initiative of the Russian gov-
ernment, further efforts to codify weapon
limitations were made at The Hague in
1899 and 1907. One of the Hague Declara-
tions of 1899 barred “the use of bullets with
a hard envelope which does not entirely
cover the core, or is pierced with inci-
sions.” ' This prohibition of dumdum bul-
lets has through practice become a custom-
ary limitation.’” Whether the ammunition
was ever militarily significant is question-
able.

A second Hague Declaration of 1899 for-
bade projectiles solely for the diffusion of
asphyxiating and deleterious gases.!* The
mode of delivery has likely become irrele-
vant in view of the broader provisions and
practices regarding these substances, which
will be discussed later.

Finally, the Hague Declaration of 1907
renounced “the discharge of projectiles and

LAW OF AERIALL WARFARE 25

explosives from balloons or by other new
methods of similar nature.” '* The likely
inhibiting effect of this provision on the
nascent instruments of aerial warfare was
not lost on the conferees. In fact, the pro-
vision had first been adopted for a period
of five years in 1899. The 1907 declaration
was to extend to the termination of the Third
Peace Conference, which was never held.
During World War I the declaration rapidly
became ineffective through desuetude. Ap-
plication of the declaration had been con-
ditioned by a “‘general participation™ clause,
and, since the declaration had not been
ratified by various belligerents in that war,
it was binding on none.

Hague Regulations (1907)

As already noted, the Lieber Code had be-
gun a formalization of regulating the con-
duct of a nation’s armed forces during war-
time. At Brussels in 1874 and The Hague in
1899 there were efforts to draft a generally
acceptable code of regulations to apply
throughout the international community.
The 1899 conference produced a convention
that was revised at the 1907 Second Peace
Conference and remains effective as Hague
Convention No. IV and Annexed Regula-
tions Respecting the Laws and Customs of
War on Land.!

Although Hague Convention IV of 1907
also contained a general participation clause,
which was invoked by Germany in 1914,
both the intent of the contracting parties
and the subsequent practice of nations in-
dicate that the regulations were generally a
codifying declaration of existing customary
rules of international law, which then and
now apply to all nations whether or not
technically bound by the convention and
regulations themselves.

Realizing it would be impossible to draft
all-inclusive regulations and affirming the
existence of a prevailing body of law, the
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signatories stated in the preamble of Hague
Convention No. IV that:

. . . in cases not included in the Regula-
tions adopted by [the High Contracting Par-
ties], the inhabitants and the belligerents
remain under the protection and the rule of
the principles of the law of nations, as they
result from the usages established among
civilized peoples, from the laws of humanity,
and from the dictates of the public conscience.

Despite the regulations’ titular applica-
tion to land warfare, the parties were not
blind to the emerging possibilities of aerial
warfare. Specifically, four articles of the
regulations should be noted that either were
generally applicable to all modes of conflict
or were specifically intended to apply to
air operations. Later I shall discuss at greater
length how these four articles quoted here
regulate or have been modified by practice
to affect the two major problems involved
in aerial warfare—the targets and the weap-
ons of air bombardment.

Article 22. The right of belligerents to adopt
means of injuring the enemy is not unlimited.

This article is a simplified statement of
the fundamental norm that supports the en-
tire body of the law of war: the principle of
limited military necessity allows a belliger-
ent nation to use in armed conflict only
those means and amounts of force which are
not forbidden by international law and which
are indispensable to compel the complete
submission of the enemy with the least ex-
penditure of life and resources.!” As the rule
indicates, the law of war is basically pro-
hibitive law in that certain measures of
force are forbidden, rather than positive law
which authorizes certain measures of
force.!® It follows that what is not for-
bidden by specific rule or general principle
is permitted.’ On the other hand, it will
be emphasized infra that any rule that acts
as a restraint on measures of force cannot

be overridden by claims of military neces-
sity unless the rule itself so provides.

Article 23.e. [. . . it is especially forbidden]
to employ arms, projectiles, or material cal-
culated to cause unnecessary suffering;

The English translation of Article 23.e.
of the 1899 regulations had read “of a na-
ture” instead of the later version “calcu-
lated.” The French text of each provision
is “propres.” In any event, it is clear that
illegality can arise either from the inherent
characteristics of a specific weapon or from
the use to which a basically lawful weapon
is put.2’

Article 25. The attack or bombardment, by
whatever means, of towns, villages, dwellings
or buildings which are undefended is prohib-
ited.

The “undefended™ standard of Article 25
represents a middle stage in the evolutionary
process of the law as it sought a generally
acceptable test for legitimacy of bombard-
ment targets. Although the conference rec-
ord makes clear that “by whatever means”
was added to earlier drafts to give the pro-
vision plain application to aerial opera-
tions,?! the article was grounded on historic
concepts of static or fixed battlefields. In
that traditional milieu of warfare, “unde-
fended” or “unfortified” (as in a similar 1874
draft article) areas referred to those in the
immediate locale of ground operations,
which were therefore subject to uncontested
seizure and occupation, techniques unavail-
able to the airman. When those standards
were found impractical in aerial opera-
tions during World War I, belligerent use
rapidly changed to a standard of “military
objective,” which had already been sub-
stantially adopted in a separate 1907 con-
vention on naval warfare.?? I shall return
to this issue of military objective.

Article 26. The officer in command of an
attacking force must, before commencing a



bombardment, except in cases of assault, do
all in his power to warn the authorities.

This article represented another effort to
apply directly to aerial warfare a principle
of land operations. Again, a similar article
in the 1907 naval warfare convention had
been qualified by the phrase “if the mili-
tarv situation permits.” #3 In practice, this
latter criterion was soon transferred to
aerial warfare to the extent that no warning
would be required if it would derogate from
the success of an aerial mission.?* Article 26
presumes land warfare conditions of unop-
posed artillery preparing to bombard areas
from which noncombatants could be re-
moved upon warning. If the same two con-
ditions applied to an aerial mission, the
fundamental norm of avoiding unnecessary
injury to noncombatants would require a
warning; however, lack of defenses against
aircraft has obviously become an excep-
tional situation. In addition. if a warning
would allow the enemy to disperse or relo-
cate legitimate militarv objectives, no
warning would be required even if those
objectives were undefended.

The Great Wars
and Their Aftermaths

practice during World War I

Despite their efforts to adjust conventional
rules to the new modalities of aerial war-
fare. particularly in Article 23, the drafters
of the 1907 Hague Regulations were unable
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to stem the inevitable exploitation of the
aircraft’s potential against the enemy hin-
terland, nor could they foresee the inherent
problems in collateral damage caused by
the delivery of munitions at increasing
heights and speeds.

World War I, although a pale forecast of
the devastating carnage wrought by air op-
erations in the Second World War, soon
proved that innovative uses of air power
would surface in direct proportion to the
prodigious growth of the air services them-
selves; e.g., Great Britain's Royal Air Force
grew from less than 100 aircraft fit for war
use in August 1914 to over 22,000 aircraft
by the end of the war.?®

The First World War saw a continual
expansion in both target practices and
munitions. Initially, air operations were lim-
ited to the immediate theater of land opera-
tions. Progressively, bombing was extended
to objectives well behind the enemy’s lines.
Although these objectives, such as factories,
utilities, and communications, becane less
and less directly related to traditional mili-
tary targets, the attackers early showed a
regard for minimizing injury to the civilian
population. But by the end of the war it
was apparent that weakening of civilian
morale had become a primary purpose of
city bombing. However, even at that stage,
no belligerent ever contended that direct
attacks on the civilian population were law-
ful, except perhaps in the form of reprisals
for alleged illegal acts.

the draft Hague Rules
of Aerial Warfare (1923)

Since the “undefended” concept in air op-
erations had been generally disregarded by
belligerents, the First World War left no
comprehensive or authoritative body of legal
rules to regulate the conduct of aerial war-
fare with anything approaching the spe-
cificity by which land warfare is governed
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by the 1907 Hague Regulations. In response
to that vacuum, a commission of jurists from
Great Britain, France, Italy, Japan, the
Netherlands, and the United States met at
The Hague in 1923 and drafted a 62-article
code covering in detail such diverse matters
as aircraft markings, the status of neutral
and private aircraft, and the status of occu-
pants of disabled aircraft.?® The draft Hague
Rules of Aerial Warfare were never ratified
by any nation.

Although the rules were n_ver adopted,
it may be unwise today to disregard the
rules totally or ignore the possibility that a
similar drafting effort in the future might
gain significant support within the inter-
national community. The most complex
article, and the one which most directly led
to the nonacceptance of the rules, pertained
to the selection of targets for aerial bom-
bardment. It merits detailed reading.

Article 24

1) Aerial bombardment is legitimate only
when directed at a military objective, that is
to say, an object of which the destruction or
injury would constitute a distinct military
advantage to the belligerent.

2) Such bombardment is legitimate only
when directed at the following objectives:
military forces; military works; military es-
tablishments or depots; factories constituting
important and well-known centers engaged in
the manufacture of arms, ammunition, or
distinctly military supplies; lines of communi-
cation or transportation used for military pur-
poses.

3) The bombardment of cities, towns, vil-
lages, dwellings or buildings not in the im-
mediate neighborhood of the operations of
land forces is prohibited. In cases where
the objectives specified in paragraph 2 are so
situated. that they cannot be bombarded with-
out the indiscriminate bombardment of the
civilian population, the aircraft must abstain
from bombardment.

4) In the neighborhood of operations of land
forces, the bombardment of cities, towns, vil-

lages, dwellings or buildings is legitimate
provided that the military concentration is
sufficiently important to justify such bom-
bardment, having regard to the danger thus
caused to the civilian population.

5) A belligerent State is liable to pay com-
pensation for injuries to person or property
caused by the violation by any of its officers
or forces of the provisions of this Article.
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The drafters, in recognition of World War
I practice, discarded the “undefended” rule
of the 1907 regulations and adopted the
principle that aerial bombardment is au-
thorized when directed at a military objec-
tive. At this point, it is enough to suggest
that any exclusive listing of legitimate ob-
jectives as in paragraph 2) may necessarily
be self-defeating in view of the constantly
changing nature and importance of objec-
tives and the unlikelihood that potential
belligerents will ever agree to possible
immunization of large sectors of a foe’s area
and economy. With respect to paragraph 3),
it seems obvious from our vantage of hind-
sight that aerial powers were not going to
divest themselves of the opportunity to strike
at the enemy’s hinterland simply to avoid
incidental civilian injury or damage oc-
curring during attacks on legitimate mili-
tary objectives.

Nevertheless, the draft Hague Rules of
1923 were contemporarily regarded as the
most authoritative statement of restraints on
aerial warfare. Further, despite the sub-
sequent substantial disregard for the limita-
tions of Article 24 during the “total war-
fare” of World War II, it may be said that



Article 22 of the rules was declaratory of
a fundamental customary norm of all war-
fare:

Aerial bombardment for the purpose of ter-
rorizing the civilian population, or destroying
or damaging private property not of a mili-
tary character, or of injuring non-combatants
is prohibited. (Emphasis supplied.)

What is forbidden, of course, is the in-
tentional direct attack of persons and prop-
erty that are not legitimate military objec-
tives. Thus this customary norm does not
reach the problem of collateral or incidental
damage caused to otherwise protected per-
sons or objects during bombardment of a
lawful military objective. As we shall see,
this latter issue must be judged by a test of
proportionality. In addition, the obvious
difficulty with Article 22, particularly in
view of the inherent disassociation of airmen
from their targets, is to establish the cri-
teria and identification of noncombatants
and “property not of a military character.”

Geneva Gas Protocol (1925)

Despite Article 23.a. of the 1907 Hague
Regulations, which specifically proscribed
the employment of poison or poisoned
weapons, the First World War witnessed
extensive use of toxic gases having blister-
ing and choking effects. Consequently, after
an abortive attempt in 1922 to affirm the
illegality of such substances, the Geneva
Gas Protocol of 1925 was adopted by a large
portion of the world community.?” The
protocol incorporated language from a draft
1922 treaty confirming the prohibited use
in war of asphyxiating, poisonous, or other
gases and analogous substances or objects;
it went on to extend this prohibition to
bacteriological substances and techniques.

Although the United States was an origi-
nal signatory, the United States Senate did
not consent to ratification of the agreement
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until December 1974.2% That delay had long
been the subject of an enormous body of
discussion and criticism both within and out-
side the United States. The issue, of course,
has now been largely mooted by this na-
tion’s ratification of both the 1925 protocol
and the more recent convention banning
the development, production, and stock-
piling of biological and toxic weapons.2®
Whether the prohibition on lethal gases
and biological/bacteriological substances
arises from customary law or general ad-
herence to international agreements, the
fact remains that no nation since the First
World War has asserted a right to make
first use of those substances during a con-
flict. A number of parties to the 1925
protocol have reserved a right to respond in
kind to first use by another belligerent.
With respect to nonlethal gases and herbi-
cides, the President of the United States has
asserted a policy that herbicides would be
used first in war only for clearing of vege-
tation within and on the perimeter of mili-
tary bases and under standards set for their
use inside the United States, and that non-
lethal gases would not be used first except
for riot control, to reduce civilian casual-
ties, for rescue missions, and to protect rear-
area convoys.’® Advance Presidential ap-
proval will be required for any such use.

practice during World War II

The conduct of belligerent air operations
during World War Il has been too well
documented to warrant repetition. Suffice
it to recall that an enemy’s entire territory
came to be considered a theater of hos-
tilities. As Hersch Lauterpacht has stated:

. . . the practice of the Second World War
reduced to the vanishing point the protection
of the civilian population from aerial bom-
bardment. That practice cannot be explained
solely by reference to reprisals adopted by
the Allies against Germany, on account either
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of her own practice of aerial warfare or the
unprecedented lawlessness of her conduct in
relation to the civilian population in occupied
territory. . . .3

After a comprehensive study of the reports
of all military tribunals convened following
World War II, the United Nations War
Crimes Commission stated that no trials
had been convened on allegations of illegiti-
mate aerial warfare, and the judgments of
the military tribunals contained no rulings
on the lawful limits of air warfare.??

In any event, it is clear that, regardless
of each belligerent’s claim that he bombed
only military objectives while his oppo-
nent directly attacked civilians, there came
to be general acceptance by all that entire
cities and their populations were lawfully
subject to complete devastation. This prac-
tice of “target area” bombing will be dis-
cussed more fully in connection with the
military objective standard.

Geneva Conventions of 1949

The four Geneva Conventions for the Pro-
tection of War Victims of 12 August 1949 33
are binding on some 140 parties, many of
whom have entered reservations as to cer-
tain of the provisions. The purpose of the
conventions is the humanitarian protection
of persons who, by virtue of inherent or
acquired noncombatant status, are to be
spared to the maximum extent from the
ravages of war.

With two exceptions, the provisions of
these conventions do not go beyond the
scope of the 1907 Hague Regulations in
directly regulating the conduct of aerial
warfare. Articles 14 and 15 of the conven-
tion pertaining to civilians contain proce-
dures by which the belligerents may enter
into agreements establishing “safety zones™
and “neutralized zones,” respectively, in
which protected persons would have safe-

haven. At least three serious problems with
such zones seem apparent: whether they
could be of sufficient dimensions to accom-
modate the tens or scores of millions of
designated noncombatants, whether any
nation could politically survive the segre-
gation of its civilian populace into groups
that are immune and those that are pre-
sumably fair game, and whether adver-
saries could rest assured that the immunized
areas would remain free of legitimate mili-
tary objectives. Articles 14 and 15 have
never been implemented.

Current Status of the
Laws of Aerial Warfare

rules and principles

The efforts in the 1907 Hague Regulations
and the 1923 draft Hague Rules to apply to
aerial warfare, directly or by analogy, the
comprehensively delineated rules of land
and naval warfare must be deemed failures.
The traditional rules had evolved through
usage and accommodation over several cen-
turies, and nations generally have been loath
to proscribe broad modes of operations in
advance of their natural development dur-
ing periods of conflict.

Even more detrimental to the adoption of
limitations on air operations have been the
incredibly accelerated technological break-
throughs of the twentieth century. The last
seventy years have essentially constituted a
continual arms race in the development and
exploitation of weaponry and delivery sys-
tems. Within such an environment, no na-
tion has felt so secure technologically that
it could forswear certain tactics, usages, or
weapons, since it could not predict how
potential adversaries, by unpredictable tech-
nical advances, might take highly destructive
advantage of such forbearance.

Nevertheless, it must be emphasized that
there is not a legal vacuum in regard to



aerial warfare. All the specific and con-
crete rules applicable to land and naval
warfare derive from the fundamental cus-
tomarv norm of limited military necessity:
the amount and kind of force necessary for
a belligerent to compel the submission of the
enemy with the least possible expenditure
of time, life, and resources must not include
acts or means that can or should be foreseen
to cause suffering, injury, and destruction
unnecessary to the accomplishment of legiti-
mate military purposes or disproportionate
to the military advantage reasonably ex-
pected to be gained.3*

It is these three criteria which act as
the restraining limits on military necessity.
Foreseeable consequences causing unneces-
sary or disproportionate injury or damage
are the root of all illegal acts under the law
of war, whether they be violations of spe-
cific humanitarian rules or violations of the
three standards explicit in the basic norm
of limited military necessity.

Reconciling military necessity and hu-
manitarian efforts to limit the effects of
international violence remains a difficult and
frustrating task, particularly within the flux
of the technologically evolving environment
of aerial warfare. Such reconciliation in the
form of specific regulation amenable to
observance by aviators will come only by
realistic application of the standards of
limited military necessity to the unique
capabilities and potentialities of air opera-
tions.

It should be noted that the judgments of
the post-World War II International Mili-
tary Tribunals and national courts, although
they are binding only on the cases heard
and do not constitute a certain precedent
for the future, rejected three concepts which
the defendants had advanced as legal ex-
cuses or defenses for acts alleged to be vio-
lations of the law of war:

(1) The decisions at Nuremberg and Tokyo
declared invalid the principle of absolute
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military necessity that would justify viola-
tion of the laws of war if required by a
specific military situation.?> The court in
Re Krupp and Others said:

. . . The contention that the rules and cus-
toms of warfare can be violated if either party
is hard pressed in any way must be rejected
on other grounds. War is by definition a risky
and hazardous business. . . . It is an essence
of war that one or the other side must lose,
and the experienced generals and statesmen
knew this when they drafted the rules and
customs of land warfare. In short, these rules
and customs of warfare are designed specifi-
cally for all phases of war. They comprise the
law for such emergency. To claim that they
can be wantonly—and at the sole discretion of
any one belligerent—disregarded when he
considers his own situation to be critical,
means nothing more or less than to abrogate
the laws and customs of war entirely. . . .36

(2) The war crimes judgments appear to
have resolved earlier unsettled rules as to
the defense of superior orders. It is now
established both in national military law
and in the international law of war that a
mere claim of obedience to the order of a
superior, either military or civilian, will not
constitute a defense to a war crime allega-
tion.>” An order to commit an offense is an
illegal order, and the actor is not excused
unless he did not know or could not reason-
ably be expected to know that the ordered
act was unlawful. However, his general ob-
ligation to accomplish the orders of his
superior may serve to mitigate his punish-
ment.
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(3) One of the general principles under
which the war crimes trials were convened
declared that the official position of a
defendant may not be asserted as freeing him
from responsibility for an unlawful act on
grounds that the deed was an Act of State
in that he was performing solely in further-
ance of his officiality.38

the problems: targets and weaponry

We have, then, the two broad principles of
minimizing unnecessary suffering and apply-
ing only that force which is proportionate
to the resultant military advantage. What
is the relevance of these standards to the
persisting problems of aerial warfare: the
selection of targets and the nature and use
of weapons? These are immensely difficult
dilemmas that have frustrated practically
all efforts in this century to specifically
regulate aerial warfare.

The historical criteria of bombing only
“fortified” or “defended” areas were logi-
cally inapplicable to air attacks behind the
lines of land engagement. No targets be-
hind the enemy’s engaged lines are sub-
ject to immediate seizure and occupation;
hence they are defended by those very lines
of combat engagement. By the time of the
draft Hague Rules of 1923, it was clear from
practice that the international community
had adopted the military objective test. In
Article 24 the drafters of those rules fairly
defined a military objective as “an object of
which the destruction or injury would con-
stitute a distinct military advantage to the
belligerent.” 3°

Can we be more specific about military
objectives? It will be recalled that the 1923
Rules enumerated a somewhat vague list of
objects and excluded all others.*” A similar
approach was drafted in 1956 by a group
of jurists under the sponsorship of the In-
ternational Committee of the Red Cross.*!
It would appear that such drafting efforts

are in direct opposition to the fundamental
nature of the laws of war as prohibitory
law. The rules that have been adopted by
custom or agreement have said, ““This is
forbidden, but you may do anything else.”
Rules that attempt to list exhaustively all
legitimate military objectives declare, “This
is allowed, all else is forbidden.” It is un-
likely such a standard will be adopted

uniquely in the case of military objectives.

A more fruitful approach may be to seek
agreement on persons and objects that are
not legitimate military objectives. And here
we come to the classic distinction of per-
sons that permeates the humanitarian law
of war: the categorization of combatants
and noncombatants. In the St. Petersburg
Declaration, the legitimate object of war-
fare was narrowly defined as the military
forces of the enemy.*?> That was likely an
unrealistic assertion even in 1868. Modern
warfare has been characterized by a gen-
eral weakening of the immunization of the
noncombatant populace from the immediate
consequences of war. But. as Lauterpacht
indicates:

. it is in that prohibition, which is a
clear rule of law, of intentional terrorization—
or destruction—of the civilian population as
an avowed or obvious object of attack that
lies the last vestige of the claim that war can
be legally regulated at all. Without that ir-
reducible principle of restraint there is no limit
to the license and depravity of force. . . .**

That “‘irreducible principle” was stretched
to the limits by the accepted practice of



“target-area” bombing in World War IL
Massive pattern bombing of extensive areas
containing widespread industrial or military
complexes resulted in near obliteration of
numerous cities and general urban areas.
The consequent indiscriminate death and
destruction to noncombatant persons and
property has been justified on grounds that
the areas attacked were so dominated by
legitimate military objectives that the entire
areas assumed the character of a military
objective, that massive and complex de-
fenses against air attack made discriminate
bombing impossible, and that injury or
damage to noncombatant persons and prop-
erty was never the result of forbidden direct
attack but only regrettably, vet necessarily,
incidental due to their proximity to legiti-
mate military objectives.*?

Whether target-area bombing has become
an accepted and indispensable adjunct of
modern warfare or an anomaly of a par-
ticular kind of war, it is clear that when an
airman is able to discriminate between law-
ful and unlawful targets, he must do so; and
he must exercise all reasonable efforts to
minimize collateral damage to noncom-
batants and their property. To complain
that such a requirement tends to expose the
tactical airman unduly to charges of un-
lawful behavior while insulating the strategic
aviator overlooks the somewhat analogous
situation between the infantryman, who most
frequently comes in contact with enemy
combatants and noncombatants, and the
artilleryman, who is generally both physi-
cally and sensorily remote from the objects
of his barrage.

Unlawfulness in the case of weapons may
stem from either their inherent characteris-
tics or the manner of their use. As already
discussed, few weapons have been accepted
as illegal per se, whether by agreement, as
with gas and biological /bacteriological ma-
terials, or by custom, as in the case of

barbed-headed lances, irregularly shaped
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bullets, projectiles filled with glass, bullets
coated with aggravating substances, and
dumdum bullets.*®

But the use of an inherently lawful weap-
on violates the law of war if that use re-
sults in suffering and destruction that is
unnecessary or grossly disproportionate to
the expected military advantage. Con-
versely, a weapon designed for the destruc-
tion of legitimate military objectives is not
illegal per se if such use causes incidental
injury or damage to noncombatants or pro-
tected property, unless the weapon is de-
signed or used so as to violate the necessary
and proportional standards. Thus, weapons
that cause indiscriminate destruction of
nonmilitary targets during an attack on law-
ful military targets are necessarily illegal
by either nature or use.

This point of indiscriminate weapons de-
serves further comment. The inability of
a weapon to discriminate among its victims
may arise from inaccurate delivery, such as
“blind” rackets and ballistic aerial ordnance
dropped at high altitude or under stressful
conditions, or from random and widespread
damage upon detonation. Ironically, modern
technology is now producing, primarily for
the purposes of attaining assured and eco-
nomical target destruction. numerous weap-
ons that will lessen significantly indiscrimina-
tion resulting frominaccurate delivery. These
precision-guided munitions could presage
beneficial consequences for the humanitarian
protection of noncombatant persons and
property.

Finally on the subject of weapons, this
article intentionally has not raised the issue
of nuclear weapons, principally because it
is far too complex an issue for a worthwhile
discussion in such limited space. There is
now no specific rule making unlawtul the
employment of nuclear weapons. Further,
during the thirty years since their first use,
technology has enabled development of
many types of nuclear weapons with a wide
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spectrum of yields and consequences, many
only theoretical. Whatever may be con-
cluded legally about the two essentially
countervalue atomic detonations that have
occurred in war, it is extremely risky to
make absolute statements about the appli-
cation of general rules such as unnecessary
suffering, proportionality, and discrimina-
tion to all nuclear weapons regardless of
variations in intended uses or foreseeable
consequences. However, it is clear that the
some half-dozen nations presently possess-
ing nuclear weapons do not accept the tra-
ditional law of war as adequate to control
such armaments safely without a new re-
gime of law having specific application.
Consequently, nuclear weapon employment
is now subject only to social and political
controls rather than legal. The course of
further development of controls is purely
speculative.

developing humanitarian rules
for armed conflicts

The past decade has witnessed an acceler-
ated program within the international com-
munity to strengthen humanitarian objec-
tives in the waging of armed conflict. The
most significant aspect of this program has
been the confluence of efforts between the
United Nations and the International Com-
mittee of the Red Cross (icrc).

The 1crc has traditionally exerted a unique
influence in humanitarian law through the
expertise of its member organizations. But
the major culminations of its work, the 1949
Geneva Conventions, have never received
effective implementation, and nations gave
little attention in 1956 to the 1crc Draft
Rules for the Limitation of Dangers Incurred
by the Civilian Population in Time of War.4¢
Nevertheless, subsequent international con-
ferences of the Red Cross urged the 1cRrc to
continue the development of international
humanitarian law by drafting new rules to

supplement existing conventions, by invit-
ing governmental and other experts to meet
for consultations, and by recommending
diplomatic conferences to produce appropri-
ate new agreements.*’

Meanwhile, the 1968 International Confer-
ence on Human Rights in Teheran had