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he DOD’s technological edge is eroding.! Since 2015, the department has pur-
I sued a strategy to regain the lead. During the Obama administration, it was

called the Third Offset.? The Trump administration has abandoned that no-
menclature, but it is pursuing the same objective.? The DOD seeks dominance in
robotics, artificial intelligence, autonomous systems, and three-dimensional print-
ing, among other fields. It recognizes, however, that such innovation will not come
from the usual sources—government labs or the defense industrial base.* Nonde-
fense firms have a decisive lead: “the center of gravity in cutting edge, military ap-
plicable research is shifting abruptly away from the defense establishment to rela-
tively new commercial firms.” The DOD must engage with these nondefense firms
to build the next generation of weapon systems. But how should it do so?

Two decades ago, defense economists David Parker and Keith Hartley, mapped
the options for procurement along a continuum. On the far left, managerial diktat
determines sourcing, and prices have little role in the process. On the far right is a
fully competitive market, where the “relationship between buyer and supplier is
transitory, non-committal beyond the current purchase, and arm’s length”; between
these extremes are, from left to right, subsidiary purchases, joint ventures, partner-
ships, networks, preferred suppliers, and adversarial competition.® Parker and Hart-
ley later quote Keiran Walsh, who distilled these options down to three:

[TThere are three basic ways of getting people to do what one wants done. One can force them to
behave as one wishes them to. One can give them a set of incentives that aligns their interests with
one'’s own. Finally one can try to shape the values that they hold so that they will naturally want to
do what you wish them to do.”

Walsh’s three alternatives, Parker and Hartley explain, correspond to coercion, com-
petition, and long-term partnering.® Of course, the same option needn’t be chosen
for every procurement, and perhaps different alternatives may work better in some
cases than in others. But the DOD must choose from these options as it determines
how to buy innovation from nondefense commercial suppliers and perhaps should
identify a default that works best in most cases.

Four judge advocates recently published articles putting forward three options for
engaging with newcomers to defense procurement. Although uncoordinated, these
articles neatly cover the range along the Parker-Hartley continuum—-coercion, part-
nerships, and competition. This article dismisses the first, unpacks the second, and
advocates the third, competition via open-systems architecture. This isn't merely
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an esoteric legal debate. Effectively buying innovation from nondefense sources
matters. Unless the DOD learns to do so, it will be unprepared for the next war.

National Security Law Writing Competition

Before coming to the question at hand, a short explanation is in order. Why did
four Air Force lawyers take an interest in the same subject in the same year? The
answer is that the Air Force Judge Advocate General School held its first national
security law writing competition in 2016. The subject was public-private partner-
ships’ (P3) potential for stimulating innovation and cutting costs:

Since its inception, the Air Force has been on the forefront in developing and incorporating cutting-
edge technologies to enhance its mission effectiveness, from aircraft to spacecraft to capabilities in
cyberspace. However, in an era of constrained resources, the Air Force has had to explore other av-
enues by which it can retain its technological superiority while also managing costs. One attractive
methodology for accomplishing these goals is the public-private partnership, which brings public agen-
cies and private entities together to combine resources to achieve common goals and objectives.’
(emphasis added)

Four judge advocates’ submissions have since been published, two in the Air Force
Law Review, one in the Army Lawyer, and the last in the Administrative Law Re-
view."® Given how the question was framed and the Air Force’s high hopes for P3s,"
two articles, not surprisingly, take for granted that P3s answer the DOD’s innova-
tion challenges. A third ignores P3s and advocates additional measures for coercing
private industry. The last takes a different tack, arguing that P3s are overrated and
are particularly ill-suited for innovation, favoring instead the advent of arms-length
competition through wider use of open-systems architecture.

Coercing Private Industry

Col Linell Letendre finds troubling the fact that the nondefense commercial sec-
tor has outpaced the defense industrial base in certain technologies.'* As her arti-
cle’s title suggests, she is especially alarmed by Google’s dominance in autonomous
systems.'® Her concerns are not without merit. As she notes, Google has recently
acquired eight of the field’s leaders, several of whom had previously competed for
Defense Advanced Research Projects Agency contracts.!* She argues Google’s unco-
operativeness with subpoenas for prosecuting child pornographers suggests it will
not prove the stalwart member of the arsenal of democracy that Ford was.'> Corpo-
rate values have surely changed since World War II; this is no small problem.'® But
Letendre’s cure is less persuasive than her diagnosis.

Letendre’s remedy is the proverbial iron hand in a velvet glove. She advises that
the DOD “appeal to a common set of values” with companies like Google.'” Where
that fails, however, she would have the president use his already formidable war-
time powers to compel the private sector and would also recommend the expansion
of such powers.”® Indeed, her “main takeaway” from the examples of Apple and
Google declining to voluntarily cooperate in law enforcement matters “is the neces-
sity for strong tools.”*® This signifies coercive sourcing or what falls on the far left of
the Parker-Hartley procurement continuum.?* What the government needs, it takes.
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Letendre’s model for an effective industry relationship is the subservient role
that industry played from the attack on Pearl Harbor to the close of the Second
World War. Yet World War II presents a special case. America was ill-prepared for a
two-front war, especially with two highly capable industrialized nations.?" Industry
came to heel because America faced existential threats. But what worked in the
medium-term for a war that would last less than four years would make a dubious
policy for a long-term innovation strategy. Worse, she argues that the Selective Ser-
vice Act should be extended to give the DOD power to seize intellectual property.*
That is precisely what the private sector fears most about doing business with the
DOD.® Granting such expansive powers would not only irreparably damage the
DOD'’s already fraught relationship with industry but could also chill investment in
innovation generally.?* In short, Letendre’s proposal would kill the goose that laid
the golden egg.

Public-Private Partnerships

Sliding toward the middle of the Parker-Hartley continuum is the public-private
partnership.?® While the definition of P3s is notoriously hard to pin down,?® P3s
are essentially long-term government contracts.?” Savings are thought to accrue
from the reduction in transaction costs, greater economies of scale, and efficien-
cies that arise from bundling.? On this basis and because P3s are said to provide a
new revenue stream, P3s have become fashionable.?® Indeed, a bipartisan consen-
sus is forming that P3s are the answer to all manner of public policy challenges.*°

Capt Matthew Ormsbee and Maj Nicholas Frommelt both posit that P3s are the
best way to buy innovation.* That premise is unexamined. They devote their atten-
tion to explaining how existing authorities can be used or expanded upon to enable
greater use of P3s.*> Undoubtedly such legal authority already exists and could be
expanded on, but their articles beg the question considered here. Namely, what is
the best way to buy innovation?

Setting aside general problems with P3s that are often ignored given the irratio-
nal exuberance for this fashionable policy tool, the premise that P3s are consistent
with innovation is false.* P3s are ill-suited to innovation in part because they work
best in sectors where uncertainty and risk are low, and purchasing defense innova-
tion is just the opposite. P3s have a solid record for projects in transportation, en-
ergy, and water, where requirements are typically stable and well-defined. But they
have proven less useful when applied to sectors with rapidly changing require-
ments such as information technology.* Innovation is more like the latter in the
sense that its requirements are unstable and uncertain.

Most new technologies are a bust; no one knows in advance which of these will
pay off. Thus, few private-sector partners will want to assume the level of risk that
uncertain long-term contracts would entail.? Alternately, many would be more
than happy to enter into long-term relationships as long as there is no genuine risk
transfer and the government effectively privatizes profits and socializes losses. It is
unclear, however, how the government would benefit from such an arrangement.

Ormsbee commends such arrangements. He argues that P3s are an ideal “mar-
riage of expertise and assets” (emphasis added).*® The problem with his marital met-
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aphor is the Blade Runner curse. Ridley Scott’s 1982 film predicted a dystopian fu-
ture in which Atari, RCA, and Bell Telephone still dominated the business world in
2019. The fact that these companies have ceased to exist or lost their edge has noth-
ing to do with a film’s curse.*” Today’s technological leaders are tomorrow’s losers.
Case in point, mighty General Electric recently fell off the Fortune 500 list.*® Sup-
pose that innovation P3s had been locked in with IBM in the 1960s or Microsoft in
the 1990s. These would have seemed like sensible choices at the time but would
have appeared foolish in hindsight.*® Public officials tend to unduly favor incum-
bents over new entrants. P3s exacerbate this tendency, lengthening and deepening
public-private contractual relationships. In a word, marrying today’s leaders will not
buy tomorrow’s innovation.

In a similar vein, Frommelt relies on a Defense Acquisition University study
finding that both public officials and incumbent contractors are generally content
with the results of long-term contracts.* That is precisely what economists would
predict.** Each group has its reasons for preferring the status quo. Public officials
are not only subject to principal-agent problems, meaning they have the incentive
to pursue their own interests instead of their employer’s (for example, avoiding the
extra work that awarding to a new entrant would entail by choosing the incum-
bent).* They also prefer to stick with the devil they know.* And few incumbents
are clamoring for more competition that would disrupt a steady revenue stream.*
Of course both sides are happy. Their mutual felicity, however, is a poor measure of
effectiveness. In a word, insulating incumbents from pesky new competitors does
not constitute a sure recipe for innovation.

Competition Through Open-Systems Architecture

On the far right of the Parker-Hartley procurement continuum lies spot pricing.*
One step to the left is what some pejoratively call adversarial competition.*” Such
competition is unfashionable in private-sector sourcing, and government has sought
to emulate efficiencies that arise from long-term, amiable relationships between
buyers and sellers.*® Hence, the widespread enthusiasm for P3s. Parker and Hartley
are skeptical. They argue that incentives in the public sector differ to such a degree
that what works in the private sector can create perverse incentives when applied
to public sectors.*® Short of coercion, therefore, competition is the only viable alter-
native to collaborative relationships.

DOD acquisition leaders emphasize that defense procurement’s most pressing
need in is “more innovation and more competition.”*® Far from advocating closer
alliances with a clique of prime contractors or today’s technology leaders, these
leaders see competition and innovation as compatible, interactive, and even caus-
ally related.® Competition, in short, yields innovation. Such innovation will come
from the wider commercial sector and even from beyond our shores, from “global
allies, friends, and trading partners who share our values and can assist us in pursu-
ing innovation and technology superiority.”>

OSA enables “competitors with superior technology to win their way into our pro-
grams.”>® DOD leaders are not alone in recognizing OSA’s potential. Congress’s pro-
curement watchdog, the Government Accountability Office (GAO), has long pro-
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claimed the value of OSA, “to increase competition throughout a program’s life
cycle to save taxpayer dollars while providing the best available technology to the
warfighter.”** And, the Defense Science Board’s Task Force on Open Systems issued
a clarion call in its 1998 report, arguing that while the DOD'’s challenges are enor-
mous, “significant relief [is] close at hand[.]"*°

On paper, OSA is a cornerstone of the DOD’s innovation strategy. In practice,
however, the DOD has been a slow adopter. The GAO has repeatedly issued reports
criticizing the armed forces, especially the Army and Air Force, for their failure to
implement OSA.% It would seem there is much more enthusiasm for P3s than for
OSA. Significant relief to vexing problems may be close at hand,* but for reasons
that are not immediately clear, progress toward OSA has been limited.

What is OSA? Answering this question requires a step back to explain a persistent
problem in defense economics. Market forces yield vendor lock: even if the DOD
initially employs competition, it eventually becomes dependent on the original
manufacturer.>®* When vendor lock is coupled with rapid technological growth, sys-
tems are “antiquated before they are fielded, parts are obsolete and unobtainable,
support is a nightmare, costs soar, and the program becomes only marginally via-
ble.” But one commercial practice offers a “glimmer of hope.”®

OSA promises to disrupt vendor lock, enable competition, and spur innovation.
Here’s how. First, OSA is modular. Modular refers to goods that are discrete, self-
contained units.” Second, OSA is open. Open goods have public standards, enabling
third-party vendors to compete with the original manufacturer for spare parts and
upgrades.®” Thus, OSA signifies an interoperable, connectible approach.® It thereby
fosters “collaborative innovation of numerous participants.”®

What is most intriguing about OSA is that it seems to incorporate the same prin-
ciples as platform economics, a business model that is revolutionizing the private
industry. Two Massachusetts Institute of Technology economists recently described
this phenomenon in their book, Machine, Platform, Crowd: Harnessing Our Digital
Future,% which The Economist summarized in a book review:

The largest cab company owns no vehicles (Uber), the biggest hotelier has no property (Airbnb),
the most comprehensive retailer holds no inventory (Alibaba), and the most valuable “media” com-
pany creates some content but not much (Facebook).%

Consider two examples. Apple and Microsoft invented platforms that transformed
personal computing, but they were not themselves responsible for the outpouring
of technology that ensued.®” Most innovation came from third-party vendors whose
brands are not household names. “There are important parallels for the DoD."®®

“In like manner,” the author argues in his previous article, “OSA would have the
DoD function as a systems integrator that would purchase the components for its
weapon systems from competing commercial suppliers.”®® “This would relegate in-
cumbent contractors to competition with wider industry and commoditize what was
previously a highly specialized niche market.””” Introducing competition analogous
to platform economics would establish OSA as an “innovation enabler.””!
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Conclusion

The DOD’s current approach to buying innovation is schizophrenic. P3s seek
longer-term, more collaborative relationships with private industry. OSA pulls in
the opposite direction. It seeks to disrupt vendor lock by stimulating competition
from the wider industry, especially from new entrants. Insofar as policymakers
seek to pursue innovation simultaneously using both procurement methods, such a
policy would be misguided and self-contradictory. Given the concurrent enthusi-
asm for both P3s and OSA, it is surprising is that no one seems to have noticed that
the two strategies are mutually exclusive, or at least that they would engage with
industry in incompatible ways.

The DOD can, of course, choose conflicting procurement strategies for different
programs—and perhaps sometimes ought to do so to experiment and see what
works best. But it should not choose conflicting strategies for the same acquisition
simultaneously. Further, the strategy that works most often should be the default.

Returning to the Parker-Hartley continuum, will the DOD choose coercion, part-
nerships, or competition? Coercion is a dead-end and antithetical to free enterprise;
it should be a last resort, not a standing acquisition policy. The siren song of P3s is
alluring because collaborative relationships work well in private industry. The pub-
lic sector, however, is different. P3s would exacerbate the defense market’s natural
flaws, locking in long-term contracts with a few firms and crowding out new en-
trants. They would effectively codify vendor lock. That is just more of the same.
But OSA’s untapped potential has been recognized for decades. It promises to stimu-
late competition and innovation on an unprecedented scale.

To repurpose G. K. Chesterton’s observation, “[competition] has not been tried
and found wanting. It has been found difficult and left untried.””* Long-term part-
nering with a few firms, by contrast, has definitely been tried. Calling such partner-
ships P3s is clever rebranding, but it is old news. Why not try something new? &
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