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Legal Responses to the Use of Force 
by Nonstate Entities

I. M. Lobo de Souza, Phd*

Nonstate entities are nowadays recognized as one of the main 
sources of threats to international peace, security, and stability. 
The National Security Strategy of the United Kingdom (2008) lists 
the “prominence of non-state entities” as one of the “common 

strands running through the threats [to national and international secu-
rity].”1 Security threats posed by nonstate entities are also mentioned six 
times in the US National Security Strategy (2006) and eight times in the US 
National Defense Strategy (2008).2 The latter characterizes nonstate entities 
as “potential adversaries” of the United States in the contemporary strategic 
environment that could “use nuclear, conventional, or unconventional 
weapons” and “exploit terrorism, electronic, cyber and other forms of warfare.”3

Nonstate entities have been a source of threat to peace and stability for 
a long time, but their role has increased dramatically with the end of the 
Cold War. A position paper presented by the secretary-general of the United 
Nations (UN) in 1995 notes that important changes took place since 1990, 
mentioning that “of the five peace-keeping operations that existed in early 
1988, four related to inter-state wars and only one . . . to an intra-state 
conflict,” whereas “of the 11 operations established since January 1992 all 
but 2 (82 per cent) relate to intra-state conflicts.” It goes on to describe the 
peculiar features of those intrastate conflicts, which are fought “not only by 
regular armies but also by militias and armed civilians” (emphasis added) 
had no clear front lines, inflicted great civilian casualties, and caused hu-
manitarian catastrophes.4

*The author, who holds a PhD from the University of London, is a lecturer with the Department of Political
Studies and a Research Fellow at the Center for Defense and Security Studies, University of Manitoba.
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The report produced by the High-Level Panel on Threats, Challenges 
and Change in 2004 points out that the biggest security threats facing the 
world today are “from non-State actors as well as States,” and in the discus-
sion of the threats and the policies needed to address them, the panel cites 
nonstate entities 13 times.5 In a 2005 report to the World Summit, the UN 
secretary-general acknowledged the vulnerability of even the most power-
ful states to “small networks of non-State actors.”6

This general perception of nonstate entities as a grave threat to peace 
and security is not the product of imagination: the use of force by nonstate 
entities has been associated with war crimes, genocide, crimes against 
humanity, terrorism, gross violations of human rights, piracy, and prolifera-
tion of weapons of mass destruction, not to mention wider repercussions to 
the state and society in or against which they act, such as political instability 
and the destruction of infrastructure.7 In 2009 the Report of the Secretary-
General on the Protection of Civilians in Armed Conflict observed that the 
proliferation and fragmentation of nonstate armed groups, combined with 
the asymmetric nature of conflicts, have led them to try to overcome their 
military inferiority by using strategies that “flagrantly violate international 
law, including attacks against civilians and the use of civilians to shield 
military objectives.”8

In considering ways and means to regulate the armed conduct of non-
state entities, states and international organizations have come to the real-
ization that the limits and regulations on the use of force put in place by the 
international legal system were not fully designed to address nonstate enti-
ties, since it focused mostly on the conduct of states through their officials 
and organs. This was a grave shortcoming, against which Hedley Bull 
warned in his study of the role of war in international order:

In the post-1945 period international society has had a certain success in confining inter-
state war within limits consistent with the survival of the states system. . . . But as this has 
happened, war waged by political units other than states has expanded in scope. Civil fac-
tions have emerged as violent world actors, challenging the monopoly of international violence 
which sovereign states have long claimed for themselves, and escaping the restraints and 
rules by which sovereign states are bound. . . . International society will not be able to afford 
to allow these new forms of war to lie permanently beyond the compass of its rules.9

It is therefore relevant to study what legal responses the international 
society has devised over the last decades to regulate the use of force on the 
part of nonstate entities, in particular to hold them directly accountable for 
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their conduct in armed conflict. The accountability of nonstate entities re-
lates directly to the effectiveness of some of the most relevant sections of 
international law: the principles of nonuse of force and nonintervention, 
international human rights law, international humanitarian law, and inter-
national criminal law. International norms are supposed to be enforced 
against violators, even if they are nonstate entities, when mechanisms of 
enforcement are available; otherwise, they will lack deterrence and will not 
effectively prevent, contain, and/or suppress the threat posed by those enti-
ties. Noticeable developments and trends in recent years reflect the effort of 
states and international agencies to close the normative and accountability 
gaps. This article seeks to describe and appraise those developments.

A diverse array of nonstate entities may take part in armed conflicts, 
such as private security companies, international organizations, armed op-
position groups, and self-proclaimed national liberation movements, but 
this article concerns itself specifically with the last two. This choice is justi-
fied not only for delimitation purposes, so as to enable coverage of the is-
sues involved with sufficient depth, but also by the fact that they have been 
the predominant type of nonstate entity engaged in armed conflicts and 
that they seem to share some common attributes and to fall (at least par-
tially) under some common set of international regulations. Although the 
difference between an armed opposition group and a national liberation 
movement will be recognized when appropriate, it is a fact that many armed 
opposition groups claim to be national liberation movements, as their names 
seem to reflect, regardless of whether their real agenda is the promotion of 
self-determination of the people or group they claim to represent.

Ascertaining the Evolving Normative Framework

There is no question about the applicability of treaty-based international 
humanitarian law to the conduct of armed groups in situations of armed 
conflict. Article 3 common to the Geneva Conventions of 1949 expressly 
enunciates humanitarian rules applicable to each party to noninternational 
armed conflicts, the most frequent type of conflict in which armed groups 
are involved.10 The Additional Protocol II (1977), designed to develop and 
supplement the protections offered by common Article 3 in cases of armed 
conflict not of an international character, explicitly applies to “dissident 
armed forces or other organized armed groups.” As to armed groups 
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engaged in an armed conflict for self-determination, Additional Protocol 
I (1977) is applicable in the circumstances and conditions defined in 
Articles 1 and 96; moreover, common Article 2, paragraph 3, of the 1949 
Geneva Conventions offers them the option to consider themselves bound 
by the conventions.11 The Institut de Droit International stated in its Berlin 
Resolution that when an internal armed conflict occurs between a govern-
ment’s armed forces and those of one or several nonstate entities, or between 
several nonstate entities, all parties “including non-State entities have the 
obligation to respect international humanitarian law.”12 In 2004 the Sierra 
Leone Special Court also had the opportunity to state the same position 
emphatically: “It is well-settled that all parties to an armed conflict, whether 
states or non-state actors, are bound by international humanitarian law, 
even though only states may be bound by international treaties.”13

Over the years, state practice has set in motion a progressive expansion 
of the normative framework applicable to the conduct of armed groups, in 
a process that is being recognized by law-ascertaining agencies. It does not 
seem to be in dispute today that customary humanitarian law applicable to 
internal armed conflicts is recognized as encompassing the protections af-
forded by conventional rules such as common Article 3 of the Geneva Con-
ventions and at least some parts of Protocols I and II. The provisions of 
Article 3 common to the Geneva Conventions were acknowledged by the 
International Court of Justice as declaratory of existing principles of customary 
law.14 This finding was substantiated by the International Criminal Tri-
bunal for the Former Yugoslavia (ICTY, Trial Chamber) in the Celebici 
case.15 The same recognition was given to the “core” of Protocol II and Article 
75 of Protocol I by the ICTY (Appeals Chamber) in the Tadic and Celebici 
cases.16 But this is only one aspect of the normative development.

Customary processes are also deemed to have led to the creation or 
crystallization of new customary rules that incorporate other conventional 
provisions of international humanitarian law and are applicable to internal 
armed conflicts. In this same Tadic case, the Appeals Chamber, after a care-
ful examination of state practice as well as the practice of the International 
Committee of the Red Cross (ICRC) and of international organizations, 
arrived at the conclusion that “a number of rules and principles governing 
international armed conflicts have gradually been extended to apply to internal 
conflicts”—more specifically, rules referring to the protection of civilians 
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and civilian objects, protection of all those who do not (or no longer) take 
active part in hostilities, and prohibition concerning means and methods of 
warfare.17 A recent report produced by the United Nations Fact-Finding 
Mission on the Gaza Conflict (2009) has endorsed this position: “The 
developments that have taken place in the past two decades, in particular 
through the jurisprudence of international tribunals, have led to the con-
clusion that the substantive rules applicable to either international or 
non-international armed conflicts are converging.”18

A more comprehensive study on customary international humanitarian 
law, sponsored by the ICRC and published in 2005, confirms that many of 
the customary rules applicable in internal armed conflicts are the same as 
those applicable in international armed conflicts. In identifying each 
customary rule, the study summarizes its conclusions by affirming that “the 
State practice establishes this rule as a norm of customary international law 
applicable in both international and non-international armed conflicts” (em-
phasis added). The list of customary rules ascertained is very extensive, but 
in a concise form it can be said to include the principle of distinction (com-
prising distinction between civilians and combatants and between civilian 
objects and military objectives, as well as proportionality of and precautions 
in attacks); rules that afford special protections to certain persons (medical 
and religious personnel, humanitarian relief personnel, personnel involved 
in a peacekeeping mission, and journalists), objects (medical and religious 
objects, humanitarian objects), zones (hospital and safety zones, demilita-
rized zones), cultural property, and the natural environment; rules that im-
pose prohibitions regarding specific methods of warfare (denial of quarter, 
starvation and access to humanitarian relief, and deception) and the use of 
certain weapons (weapons of a nature to cause superfluous injury or un-
necessary suffering and weapons that are by nature indiscriminate); and 
rules that demand humane and nondiscriminatory treatment of civilians 
and persons hors de combat.19

This last normative development is very significant. International human-
itarian law in the Geneva Conventions embraces a division between inter- 
national and noninternational armed conflicts that determines a different—in 
the sense of wider—set of rules for the former. This division is prescribed in 
other normative instruments, such as the Rome Statute of the International 
Criminal Court (Article 8).20 As a result of this division, the conduct of 
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armed groups in internal armed conflicts would be under less stringent 
normative limitations than that of states, even if these groups were the 
protagonists and the principal source of serious violations of international 
humanitarian law. This normative aberration in humanitarian treaty law has 
been uncovered by the International Court of Justice—somewhat for dif-
ferent reasons—when it pointed out in the Nicaragua case that the rules 
defined in common Article 3 constitute a “minimum yardstick” in the event 
of international armed conflicts, in addition to the other more elaborate 
rules, and that the application of these minimum rules in the case under 
review would render the categorization of the conflict senseless.21 But such 
realization could have prompted the question of why nonstate entities 
should be subjected to the minimum rules only, while states are governed by 
the maximum rules.

The law-creating, customary processes that brought some rules appli-
cable in international conflicts to the realm of internal conflicts constitute a 
much-needed development if armed groups are to be held accountable for 
all their practices during armed conflict. The ICRC has indeed stated—on 
the basis of its study of customary international humanitarian law—that 
the distinction between international and internal armed conflicts would 
have no practical consequence so far as the application of customary inter-
national humanitarian law is concerned.22 This conclusion differs from the 
International Court of Justice’s pronouncement previously cited because 
the ICRC expressly acknowledges that by virtue of state practice, the “norma-
tive framework for non-international armed conflicts is thus more extensive 
than that contained in treaty law.”23 Thus the provision in Article 3 common 
to the Geneva Conventions that allows armed groups to conclude special 
agreements or issue declarations to bring into force all or part of other 
provisions of the Geneva Conventions has become, due to normative 
developments, a potentially undesirable drawback because those agree-
ments may cover a restricted set of rules only, falling short of the existing 
larger framework of already applicable customary and conventional obliga-
tions. Even assuming, for the sake of argument, that regardless of any 
special agreements, all customary rules continue to apply, an armed group’s 
signing of a declaration or agreement more limited in scope may have the 
adverse effect of misleading it into believing that its conduct is regulated by 
a less rigorous set of rules.24
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The normative confluence between rules applicable in international 
armed conflicts and internal armed conflicts is also salutary because the 
reality on the ground of armed conflicts does not reflect this clear-cut 
dichotomy. As the Pre-Trial Chamber I of the International Criminal 
Court has recently pointed out in the case Dyilo (2007), at times it is diffi-
cult to draw any sure distinction between international and internal armed 
conflicts. Citing with approval a statement of the Appeals Chamber of the 
ICTY on the Tadic case, it reaffirmed the complex nature of armed con-
flicts: “An internal armed conflict that breaks out on the territory of a State 
may become international—or, depending upon the circumstances, be 
international in character alongside an internal armed conflict—if (i) another 
State intervenes in that conflict through its troops (direct intervention), or 
if (ii) some of the participants in the internal armed conflict act on behalf 
of that other State (indirect intervention).”25

As a matter of fact, the case under consideration seemed to prove the 
point. Considering the facts of the case, and bearing in mind the relevant 
geographical area and period, the Pre-Trial Chamber found that from July 
2002 to June 2003 there was an armed conflict of an international character, 
and from June 2003 to December 2003, a noninternational armed conflict. 
Accordingly, the Pre-Trial Chamber came to the conclusion that sufficient 
evidence existed to establish the responsibility of the accused for charges of 
commission of the same war crime as defined in the statute in situations of 
both international and internal armed conflicts.26

In addition to the political and military characteristics of contempo-
rary armed conflicts, a more fundamental reason supports the case for the 
end of this distinction. In the Tadic case, the Appeals Chamber of the ICTY 
argued cogently that international law has responded to developments in 
internal armed conflicts (in terms of frequency, level of cruelty, and foreign 
intervention) in line with the emerging international human rights regime, 
abandoning the “State-sovereignty-oriented approach” in humanitarian law 
in favor of a “human-being-oriented approach.” It then proceeded to con-
tend that from the perspective of humanitarian protection, this dichotomy 
is untenable:

Why protect civilians from belligerent violence, or ban rape, torture or the wanton destruction 
of hospitals, churches, museums or private property, as well as proscribe weapons causing un-
necessary suffering when two sovereign States are engaged in war, and yet refrain from en-
acting the same bans or providing the same protection when armed violence has erupted 
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“only” within the territory of a sovereign State? If international law, while of course duly 
safeguarding the legitimate interests of States, must gradually turn to the protection of human 
beings, it is only natural that the aforementioned dichotomy should gradually lose its weight.27

Theodor Meron argues that the different thresholds of applicability of 
international humanitarian law are indeed becoming blurred. He offers as 
evidence an ICRC study, the fact that “most military manuals do not ex-
plicitly distinguish between rules applicable in noninternational conflicts 
and in international conflicts” and, finally, the lack of any such distinction in 
the UN regulations on observance by UN forces of international humani-
tarian law.28 Subscribing to the foregoing considerations and developments, 
the Institut de Droit International in its 1999 Berlin Resolution welcomed 
and encouraged “the progressive adaptation of the principles and rules 
relating to internal armed conflicts to the principles and rules applicable in 
international armed conflicts,” and advocated the adoption of a convention 
that would “regulate all armed conflicts and protect all victims, regardless of 
whether such conflicts are international, non-international or of a mixed 
character.”29 A renewed codification of customary humanitarian law that 
incorporates this normative convergence and at the same time eliminates 
the typology of armed conflicts may indeed enhance the protection of all 
persons in all situations of conflict. Should this exercise of codification in-
clude elements of “progressive development,” the convention itself could be 
a source of new customary, law-creating processes.

International human rights law represents the second relevant set of 
international norms applicable to the conduct of armed groups in armed 
conflict. The gradual recognition of the extension of human rights law to 
the field of armed conflicts has raised new issues regarding its interplay 
with humanitarian law. The Human Rights Committee’s General Com-
ment no. 5 on Article 4 of the International Covenant on Civil and Political 
Rights, issued in 1981, neither referred to international or internal armed 
conflict nor tried to define what constituted a “public emergency which 
threatens the life of a nation.” After 20 years, the committee could no longer 
maintain a general comment that did not reflect the evolving interaction 
between international human rights law and humanitarian law in situations 
of armed conflict and its own practice (comments/concluding observations 
in response to states’ reports). Accordingly, in 2001 the committee adopted 
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General Comment no. 29 on “States of Emergency” (Article 4), meant to 
replace the previous one (no. 5).30

In this new comment, the committee considers international and non-
international armed conflicts as situations that qualify as a “public emer-
gency which threatens the life of a nation,” in which case rules of inter-
national humanitarian law become applicable “in addition to” the provisions 
in Articles 4 and 5 of the Covenant. In other words, the Covenant would 
continue to be applicable even in situations of armed conflict. The committee 
also conveyed its understanding as to which rights are protected by the 
Covenant in those situations and thus are, according to Article 4, paragraph 
2, nonderogable (albeit susceptible of being subjected to justified restric-
tions, in conformity with requirements specified in Article 18, para-
graph 3).31 In the committee’s interpretation of Article 4, no measure 
derogating from the provisions of the Covenant may be inconsistent with 
the rules of international humanitarian law, and no state party may invoke 
Article 4 of the Covenant as justification for acting in violation of humani-
tarian law or peremptory norms of international law (which include some 
fundamental human rights).32

The interpretation given by the committee in General Comment 29 
was subsequently endorsed in General Comment 31, which asserts even 
more directly that the Covenant “applies also in situations of armed conflict 
to which the rules of international humanitarian law are applicable.”33 One 
important comment added was that both spheres of law were “complemen-
tary, not mutually exclusive” and that covenant rights could be interpreted 
by reference to the more specific rules of international humanitarian law.

The Human Rights Committee’s position in General Comments 29 
and 31 was congruent with the developing jurisprudence of the International 
Court of Justice. The court had already stated in 1996 that “the protection 
of the International Covenant on Civil and Political Rights does not cease 
in times of war, except by operation of Article 4 of the Covenant whereby 
certain provisions may be derogated from in a time of national emergency.”34 
In 2004, in its advisory opinion on the Legal Consequences of the Construction 
of a Wall in the Occupied Palestinian Territory, the court elaborated further on 
its earlier position (which was cited), saying that “more generally, the Court 
considers that the protection offered by human rights conventions does not 
cease in case of armed conflict, save through the effect of provisions for 
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derogation of the kind to be found in Article 4 of the International Cove-
nant on Civil and Political Rights” (emphasis added).35 Here the court re-
fines its previous statement in two ways: it deems all human rights conven-
tions applicable and extends their field of application to cover not only 
situations of war (in the strict, legal sense) but also situations of armed 
conflict. Furthermore, because the court makes no distinction between inter-
national and noninternational armed conflicts (which might not have been 
an easy task in the case under review anyway), it is reasonable to assume 
that its view encompasses any type of armed conflict.

In 2004 the Inter-American Court of Human Rights rendered a judg-
ment on preliminary objections in the case Serrano-Cruz Sisters v. El Salvador 
that covered the relationship between human rights law and humanitarian 
law thoroughly. The respondent state challenged the jurisdiction rationae 
materiae of the court on the ground that the facts of the case occurred in the 
context of a noninternational armed conflict that called for the application 
of international humanitarian law as lex specialis, whereas the court had 
jurisdiction to interpret and apply human rights treaties only. El Salvador 
also stressed the distinction between both branches of law in terms of pro-
visions and instruments, and noted that they “have developed indepen-
dently” so that while humanitarian law applied in situations of emergency 
and national disorder, human rights law applied in times of peace. The Inter-
American Court rejected this objection, stating unequivocally that “inter-
national human rights law is fully in force during internal or international 
armed conflicts.” It also highlighted the convergence and complementarity 
of international human rights law and international humanitarian law in 
protecting all persons during internal or international armed conflict. Those 
conclusions were supported, in the court’s view, by Article 27 of the American 
Convention on Human Rights, which sets forth its application even “in 
time of war, public danger, or other emergency that threatens the indepen-
dence or security of a State Party,” subject to certain limited and justified 
derogations; Article 3 common to the Geneva Conventions, which estab-
lishes the obligation to provide “humane treatment”; Additional Protocol 
II, when it states that “international instruments relating to human rights 
offer a basic protection to the human person” and refers, in its Article 4, to 
“fundamental guarantees”; and Additional Protocol I, when again article 75 
protects “fundamental guarantees.” In the court’s reasoning, the allusion to 
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“fundamental guarantees” would indicate entitlement to such guarantees 
originating from international human rights as well.36

Recognition of the application of international human rights law in 
situations of armed conflict—internal or international—has been granted 
in other venues as well. The 1999 Berlin Resolution of the Institut de Droit 
International concluded that nonstate parties to armed conflicts have the 
obligation to respect “international humanitarian law as well as fundamental 
human rights,” defining the latter as “the principles and rules of inter-
national law guaranteeing fundamental human rights.”37 In the same vein, 
the Report of the Secretary-General on the Protection of Civilians in Armed 
Conflict (2009) conveys an unambiguous position on the normative frame-
work applicable to the conduct of armed groups: “Armed groups are bound 
by international humanitarian law and must refrain from committing acts 
that would impair the enjoyment of human rights.”38 But surely an impor-
tant manifestation of opinio juris generalis is found in the Vienna Declaration 
and Programme of Action, adopted by acclamation by representatives of 
173 states in the 1993 World Conference on Human Rights. This declara-
tion called upon states and all parties to armed conflicts “strictly to observe 
international humanitarian law . . . as well as minimum standards for pro-
tection of human rights, as laid down in international conventions.”39 If any 
doubt existed about the type of armed conflict this statement alluded to, in 
the same declaration the conference recommends that the United Nations 
“assume a more active role in the promotion and protection of human rights 
in ensuring full respect for international humanitarian law in all situations 
of armed conflict” (emphasis added).40

The applicability of both international human rights law and international 
humanitarian law to armed conflicts may give rise to questions regarding 
the possibility of conflict between their norms and their mechanisms of 
control and accountability. In the advisory opinion on the Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian Territory, the court 
suggested tentatively the relationship between both spheres of law: “As re-
gards the relationship between international humanitarian law and human 
rights law, there are thus three possible situations: some rights may be ex-
clusively matters of international humanitarian law; others may be exclu-
sively matters of human rights law; yet others may be matters of both these 
branches of international law.”41
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When the last scenario is verified, as it was in the situation submitted 
to its consideration, the court thought that it should take into account both 
branches of international law while treating international humanitarian law 
as lex specialis.42 This approach has been endorsed by the UN special rap-
porteur in extrajudicial, summary, or arbitrary executions and by a joint re-
port submitted by holders of five mandates of special procedures of the 
Commission on Human Rights in 2006.43

A growing understanding of the convergence and complementarity of 
international human rights law and international humanitarian law could 
potentially improve the level of protection because they would apply to all 
persons involved in situations of armed conflict, international or internal, 
and attract the joint operation of organs and mechanisms of protection 
from both branches. The relationship between both branches of international 
law rests on and is informed by a common foundation. The International 
Criminal Court (Appeals Chamber) in the Celebici case has correctly 
pointed out that both branches of law share the same focus (respect for 
human values and the dignity of the human person) and “a common ‘core’ 
of fundamental standards which are applicable at all times, in all circum-
stances and to all parties, and from which no derogation is permitted,” the 
object of which is the protection of the human person.44

Furthermore, as the Inter-American Court of Human Rights has ob-
served, an undeniable normative convergence exists between a number of 
conventional and customary rules of humanitarian law and the equivalent 
rules of human rights law (e.g., the minimum protections of common 
Article 3 of the Geneva Conventions would be analogous in content with 
some of the fundamental guarantees of the human person found in inter-
national human rights instruments, such as the International Covenant on 
Civil and Political Rights). The Vienna Declaration and Programme of 
Action (1993) has in fact singled out some common protections, such as 
freedom from torture, which are reaffirmed by the signatories as a right 
“under human rights law and international humanitarian law” that must be 
protected “in times of internal or international disturbance or armed con-
flicts.”45 Jean Pictet went beyond the contents of particular rules and elabo-
rated a list of principles common to what he calls the Law of Geneva and 
the Law of Human Rights. Those principles, which cover several specific 



40  ASPJ AFRICA & FRANCOPHONIE  

rules, include the principles of inviolability, nondiscrimination, and security 
of the person.46

Cançado Trindade has long advocated that the convergence between 
international human rights law, international humanitarian law, and inter-
national refugee law is expressed not only at the normative level but also at 
the hermeneutic and operational levels, and that many human rights and 
humanitarian norms belong to the domain of jus cogens and impose cor-
responding obligations erga omnes of protection.47 The concept of erga omnes 
obligations finds endorsement in the jurisprudence of the International 
Court of Justice.48 Although much discussed in doctrine, it carries a prac-
tical implication to the extent that, as the court has explained, the erga omnes 
nature of obligations means that they are the concern of all states and that 
all states have a legal interest in their protection.49

Given the inexorable normative expansion of the corpus of humanitarian 
rules that govern the conduct of armed groups in armed conflicts, and the 
growing interaction, complementarity, and convergence between human 
rights law and humanitarian law, one might be excused to think that these 
developments alone would necessarily enhance compliance with those rules 
and promote a higher degree of protection for civilians. However, one must 
address practical and legal issues. For instance, Andrew Clapham draws 
attention to the difficulty governments have in recognizing the existence of 
a situation of internal armed conflict or in accepting that an armed group 
may have territorial control and exercise authority, and ultimately in con-
ceding the application of humanitarian law. From the legal perspective, as 
the ICTY has pointed out, the parties’ acknowledgement of the reality of an 
armed conflict is not a legal prerequisite for its existence and the resulting 
incidence of international humanitarian law.50 But Clapham is right in 
underscoring the significance of the attitude of governments because the 
expectation of reciprocity of treatment often determines the level of com-
pliance by the armed group with humanitarian and human rights norms.51 
The other major issue concerns the effectiveness of international norms, 
which depends to a large extent on the successful operation of procedures 
and mechanisms designed to promote and monitor compliance—and in 
case of violation, to enforce those rules. In this field, some remarkable de-
velopments have taken place.
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Accountability of Armed Groups

In the past, the procedures and mechanisms for control and monitor-
ing of compliance with human rights and humanitarian law obligations had 
been entirely state-focused and largely dissociated from each other in their 
operation. The international human rights system is backed by a complex of 
treaty-based organs (including judicial organs at the regional level); non-
governmental organizations; international organizations; and the proce-
dures of individual or group petition, interstate communication, universal 
periodic review, and periodic reports. The humanitarian law system presents 
a less developed support structure, with the institution of protecting powers 
and the actions undertaken by the ICRC. One significant shift perceived in 
recent years is the mounting interaction between both support structures 
and a realignment of focus to include nonstate entities. Fundamentally, the 
activities of human rights bodies are progressively compensating for the 
deficiencies in the apparatus of the humanitarian law regime related to ac-
countability.52

In response to periodic reports submitted by states embroiled in internal 
armed conflict, the Human Rights Committee has made recommendations 
that touch upon matters of both human rights law and humanitarian law. 
For instance, the concluding observations of the committee on the third 
periodic report of the Democratic Republic of the Congo (DRC) (2006) 
recommended that that country take “all necessary steps to strengthen its 
capacity to protect civilians in the zones of armed conflict, especially women 
and children,” and pursue its efforts to eradicate “forced recruitment of chil-
dren into armed militias.” With regard to forced disappearances or sum-
mary and/or arbitrary executions committed by armed groups, the commit-
tee recommended that the DRC “open inquiries,” “appropriately prosecute 
and punish the perpetrators of such acts,” and grant reparations to victims 
or their families.53

At the regional level, the Inter-American Court of Human Rights has 
extensive case law that deals with situations of internal armed conflicts and 
the interaction between human rights law and humanitarian law.54 In those 
cases, it explicitly acknowledges that it may rely on humanitarian law to 
interpret the provisions of the American Convention (i.e., to determine the 
content and scope of those provisions as they are applied). In some of those 
cases, even though a state is the sole defendant in the procedure, the court 
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found it necessary to draw attention to the possibility of individual criminal 
responsibility for the members of nonstate entities arising out of breaches 
of humanitarian law and human rights obligations.

In the Case Concerning Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda), the International Court of 
Justice found both human rights law and international humanitarian law 
applicable to the armed conflict in the territory of the DRC, holding that 
Uganda had violated its obligations under international human rights law 
and international humanitarian law. The interesting part of the judgement 
was the finding that Uganda had violated human rights and humanitarian 
obligations because it failed, as an occupying power, “to take measures to 
respect and ensure respect for human rights and international humanitarian 
law in Ituri district.”55 The facts of the case show that Uganda failed to 
avoid, control, or suppress activities by ethnic militias and armed groups in 
that district.56

The examples given above not only indicate a trend but also reveal the 
limitations of human rights organs and procedures, and of the International 
Court of Justice, in dealing directly with armed groups when they disrespect 
human rights and humanitarian laws. The powers, competences, and man-
dates established by their constituent instruments or by decisions of organs 
to which they are subordinate ultimately restrict their actions (decisions 
and/or recommendations) to states. Be that as it may, the 2004 report sub-
mitted to the Commission on Human Rights by the special rapporteur on 
extrajudicial, summary, or arbitrary executions advanced an extraordinary 
proposal that tried to address this limitation to a specific mandate. The rap-
porteur first reaffirmed that his mandate included humanitarian law, and 
for that reason violations of the right to life could be and had been dealt 
with in the context of international and noninternational armed conflicts. 
The report then proposed that armed opposition groups become the object 
of the rapporteur’s mandate, especially if the group exercises “significant 
control over territory and population” and possesses an “identifiable polit-
ical structure.” In such a situation, the report suggested, the rapporteur 
could address complaints about executions directly to the armed group con-
cerned, and that group could be called to respect human rights norms; 
moreover, should the rapporteur conclude that those rules were violated, 
the armed group could become the object of condemnation. The urgency 
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underlying the commission’s acceptance of the proposed changes in the 
mandate was justified on the following ground: “In an era when non-State 
actors are becoming ever more important in world affairs, the Commission 
risks handicapping itself significantly if it does not respond in a realistic but 
principled manner.”57 Regrettably, the Human Rights Commission took no 
concrete action on this proposal. Although this attempt ultimately proved 
unsuccessful, human rights organs have devised different ways to circum-
vent mandate limitations in order to make armed groups’ conduct the object 
of express considerations.

In the aftermath of the armed conflict that affected Lebanon and Israel 
in 2006, four human rights mandate holders visited Lebanon at the invitation 
of the two governments. Their final report states that they undertook their 
mission in accordance with their respective mandates and “on their own in-
itiative in response to a suggestion by the President of the Human Rights 
Council.” One of the mission’s main objectives involved “assess[ing], from the 
perspective of international human rights and humanitarian law as covered 
by their respective mandates, the impact on the civilian populations of the 
armed conflict.” The report conceded that Hezbollah was a nonstate actor and 
thus could not be a party to human rights treaties. However, it then stated 
that Hezbollah was “subject to the demand of the international community, 
first expressed in the Universal Declaration of Human Rights” and that this 
was particularly so because it exercised significant control over territory and 
population and had an identifiable political structure. In a footnote, the report 
also added that Hezbollah could be deemed a de facto authority and an organ 
of the Lebanese state, subject to the international obligations assumed by 
Lebanon. With regard to Hezbollah’s actions, the report concluded that “in 
many instances, Hezbollah violated the applicable principles of humanitarian 
law” and recommended that the Human Rights Council investigate some 
actions which constituted a clear violation of humanitarian law and could also 
amount to war crimes. Furthermore, the report addressed some recommen-
dations to Hezbollah, requiring it, inter alia, to “publicly affirm that it is bound 
by international humanitarian law” and train its fighters on international 
humanitarian law standards, informing them “of the possibility of criminal 
prosecution for serious violations thereof.”58

This joint report managed to evade traditional limitations inserted on 
mandates due to political reasons. The Commission of Inquiry on Lebanon 
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established by the Human Rights Council to investigate the same conflict, 
by contrast, had a mandate that prevented it from examining and assessing 
the actions of Hezbollah. Paragraph 7 of the Human Rights Council reso-
lution S-2/1 and the respective Terms of Reference clearly limited the 
mandate of the commission to assess Israel’s conduct, with no mention of 
either Hezbollah or Lebanon; indeed, the report focused almost entirely on 
Israel’s actions. Yet, the Report of the Commission included a general 
recommendation that the council “promote and monitor the obligation to 
‘respect and ensure respect’ of the international humanitarian law by all 
parties in a conflict, including non-State actors” (emphasis added).59

More recently (2009), based on HRC Resolution S/9-1, the president 
of the Human Rights Council established a United Nations Fact-Finding 
Mission on the Gaza Conflict, which set the following terms of reference 
for the mandate: “To investigate all violations of international human rights 
law and international humanitarian law by the occupying Power, Israel, 
against the Palestinian people throughout the Occupied Palestinian Terri-
tory, particularly in the occupied Gaza Strip.”60 However “unbalanced” the 
legal basis of the mandate, the commission decided to go further and be-
yond, making some very interesting findings. In defining the applicable law, 
the final report observed the existence of an ongoing convergence between 
human rights protections and humanitarian law protections, and the fact 
that the relationship between those two branches in regard to nonstate entities’ 
obligations is evolving in order to enhance the protection and enjoyment of 
human rights in all circumstances. The report also stated the commission’s 
view that “non-State actors that exercise government-like functions over a 
territory have a duty to respect human rights.” With regard to the specific 
nature of armed groups that constitute national liberation movements and/
or resistance movements (the situation under consideration), the commis-
sion expressed the view that any “action of resistance pursuant to the right 
to self-determination should be exercised with full respect of other human 
rights and IHL [international humanitarian law].”61 Armed with those as-
sumptions, the report found that Palestinian armed groups committed acts 
contrary to international humanitarian law, some of which constituted war 
crimes and could amount to crimes against humanity. The report also con-
cluded that Palestinian armed groups and security services—some of them 
associated with Gaza or Palestine authorities—violated human rights pro-
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tections. In the end, the report called for investigation and full account-
ability.62 As a matter of follow-up, the UN General Assembly in Resolution 
64/10 urged the Palestinian side to undertake investigations “in conformity 
with international standards into the serious violations of international 
humanitarian and international human rights law reported by the Fact-
Finding Mission, towards ensuring accountability and justice.”63

It is remarkable that the pursuit of enjoyment of the right to self-
determination by nonstate entities through armed struggle was seen in the 
preceding cases as subject to limitations imposed by human rights law and 
international humanitarian law. Admittedly, Protocol I to the Geneva Con-
ventions was designed to provide humanitarian protections in this type of 
armed conflict, and some of its provisions are considered part of customary 
law. But the problem is that a substantial number of states have shown great 
reluctance to include in the definition of terrorism, acts performed by armed 
groups in their struggle for liberation and self-determination in situations 
of foreign occupation, subjugation, and colonial domination.64 The exclu-
sion of armed actions taken by armed groups in situations of national lib-
eration from the definition of terrorism might have given rise to the mis-
conception that those groups are allowed to cause death or serious bodily 
harm to civilians or noncombatants in order to achieve their ends. Recogni-
tion of the application of human rights law and international humanitarian 
law even in situations of armed struggle for self-determination and libera-
tion draws the legal line between legality and illegality and enhances the 
protection of civilians and noncombatants who otherwise might have been 
affected by the unending discussion about the definition of terrorism.

A 2009 report produced by the Human Rights Unit of the United 
Nations Assistance Mission to Afghanistan also made a negative assess-
ment of the belligerent conduct of armed groups within Afghanistan. After 
reviewing the tactics employed by armed opposition groups in the conflict 
(including the Taliban) and the number of civilian casualties, it came to the 
conclusion that they were disrespecting the principles of distinction and 
proportionality when conducting their operations by disregarding civilians 
and using indiscriminate tactics. The report concluded by recalling that “all 
persons engaged with the armed opposition have an obligation to comply 
with the requirements of international humanitarian law.”65
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Organs and procedures originating from the international human 
rights system are but some of the several sources of pressure being placed 
against armed groups to make them conform their behavior to human 
rights law and humanitarian law. The political organs of the UN, in particu-
lar the Security Council, have played a pivotal role in the effort to restrain 
armed groups and hold them accountable for violations of humanitarian 
law and human rights law.

The Security Council deals with armed groups from a distinct, wider 
perspective generated by its position as the organ within the UN system 
that holds primary responsibility for the maintenance of international peace 
and security. Therefore, the council has dealt with armed groups in the con-
text of a threat to or breach of international peace and security, with the 
general goal of removing the threat and maintaining or restoring inter-
national (or regional) peace and security.

In the discharge of its functions according to the charter, the council 
sometimes has to engage armed groups involved in an internal conflict in 
order to initiate or support a political process that might lead to reconcilia-
tion, demobilization, disarmament, and reintegration of the members of 
those groups into society. But the political obstacles in the way are usually 
challenging. Andres Franco’s study identifies a number of them, starting 
with the necessary consensus that has to emerge between the permanent 
members regarding their perceptions of the role of the armed group(s) and 
the measures that need to be taken in order to address the conflict. The 
author also notes the disparate reality between, on the one hand, the powers 
of the Security Council and its global role and, on the other hand, the de-
centralized, local nature of military, political, and economic support to those 
armed groups. This last obstacle, in particular, might entail the need for the 
Security Council to utilize regional organizations as a medium of com-
munications between the council and the armed groups or as the leading 
agent of the council for an enforcement action or peacekeeping operation.66

One concedes that the political goals and limitations that guide and 
sometimes determine the Security Council’s decisions and measures or, at 
times, inaction are responsible for some striking failures to properly address 
a humanitarian crisis resulting from armed conflicts, especially in the post–
Cold War years and in situations of intrastate conflicts. The tragedies in 
Rwanda and Darfur offer vivid testimony to the limitations of the Security 
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Council.67 Notwithstanding its political limitations, the cumulative prac-
tice of the council has produced some positive effects on the promotion of 
respect for human rights and humanitarian norms in armed conflicts and 
the accountability of armed groups for violations of those norms. The actions 
undertaken by the council on this field have been reinforced by a re-
interpretation of its functions conveyed in the 2005 World Summit Outcome. 
This document states that UN members are prepared to take collective action 
“through the Security Council, in accordance with the Charter, including 
Chapter VII . . . should peaceful means be inadequate and national authorities 
are manifestly failing to protect their populations from genocide, war crimes, 
ethnic cleansing and crimes against humanity.”68 Applied to the traditional 
mandate of the Security Council, this statement would imply a shift of focus 
on the part of the council’s activities, which would now concentrate on the 
protection of civilians in armed conflicts; at the same time, it would mean 
that the legality of any humanitarian intervention is clearly contingent 
upon its being undertaken within the framework of the UN collective secu-
rity system.69 In Resolution 1674 (2006), the council reaffirmed this new 
interpretation of its mandate.

The protection of civilians in armed conflict has indeed been on the 
Security Council agenda for the past 10 years, and in the consideration of 
this topic, the council has adopted 11 resolutions to date.70 A recent resolu-
tion on this matter (1894 [2009]) reveals the culmination of a gradual evo-
lution in the council’s policy options to deal with intrastate conflicts and 
armed groups. The resolution firstly expresses a general demand that parties 
to armed conflict “comply strictly with the obligations applicable to them 
under international humanitarian, human rights and refugee law.” An inquiry 
into the practice of the Security Council shows that on many situations, the 
council has demanded that the parties to the conflict respect humanitarian 
and human rights norms, and has called for the cessation of and has con-
demned any violation thereof.71

The second important point in Resolution 1894 is that the council 
declares its readiness to respond to systematic, flagrant, and widespread 
violations of applicable international humanitarian and human rights law 
in situations of armed conflict that may constitute a threat to international 
peace and security. The practice of the Security Council confirms this policy. 
The majority of armed conflicts since the end of the Cold War, particularly 
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those in Africa, has given rise to humanitarian disasters, and the Security 
Council has reacted by making the determination, regarding many of those 
situations, that they constitute a threat to or breach of international or 
regional peace and security. This determination, of course, is a preliminary 
step to allow the council to resort to the powers granted under chapter 7 of 
the charter. Subsequent to this determination, and having regard to the 
failure of states and armed groups to respond to the peacemaking initiatives 
endorsed by it or to comply with its resolutions, the council has been pre-
pared to make use of the full range of tools and powers available to it under 
the charter.

In some cases, the Security Council has adopted decisions and provi-
sional measures under Article 40 of the UN Charter. In Resolution 1464 
(2003), for instance, the council determined that threats to stability in Côte 
d’Ivoire constituted “a threat to international peace and security in the 
region” and then called upon all states neighboring Côte d’Ivoire to “sup-
port the peace process by preventing any action that might undermine the 
security and territorial integrity of Côte d’Ivoire, particularly the movement 
of armed groups and mercenaries across their borders and illicit trafficking and 
proliferation of arms in the region” (emphasis added).72 Addressing the 
situation in Sierra Leone in 2003, the Security Council demanded that the 
armed forces of Liberia and “any armed groups” refrain from illegal incur-
sions into its territory.73 Two years earlier, the Security Council had ex-
pressed its continued deep concern at the reports of human rights abuses 
and attacks committed by the Revolutionary United Front (RUF), “the 
Civil Defence Forces (CDF) and other armed groups and individuals” 
against the civilian population in Sierra Leone, and demanded that these 
acts cease immediately.74 More generally, the Security Council considered 
the situation in West Africa in 2001, demanding that all states in the region 
take action to prevent “armed individuals and groups” from using their ter-
ritory to prepare and commit attacks on neighboring countries and refrain 
from any action that might contribute to further destabilization of the 
situation on the borders between Guinea, Liberia, and Sierra Leone.75

The Security Council has also gone beyond provisional measures and 
imposed sanctions under chapter 7 against nonstate entities and their leader-
ship. Targeted sanctions, for instance, have been imposed against the National 
Union for the Total Independence of Angola (UNITA) (resolutions 864 
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[1993], 1127 [1997], and 1173 [1998]); the Taliban and al-Qaeda (resolu-
tions 1267 [1999], 1333 [2000], 1390 [2002], 1455 [2003], 1526 [2004], 
1617 [2005], 1735 [2006], and 1822 [2008]); the RUF in Sierra Leone 
(resolutions 1132 [2007] and 1171 [1998]); the Democratic Forces for the 
Liberation of Rwanda (FDLR), ex-Armed Forces of Rwanda (FAR)/
Interahamwe, and other Rwandan armed groups operating in the eastern 
part of the DRC (resolutions 1804 and 1807 [2008]); and armed groups 
operating in Somalia (resolution 1844 [2008]).

In some situations of internal conflict, the Security Council has author-
ized peacekeeping forces and states to use force for the purposes specified in 
its resolution or to implement a peacekeeping mandate. In 2003 the council 
estimated that the internal conflict in Côte d’Ivoire required it to authorize, 
in accordance with chapter 8, the Economic Community of West African 
States and French forces to “take the necessary steps to guarantee the secur-
ity and freedom of movement of their personnel and to ensure, without 
prejudice to the responsibilities of the Government of National Reconcilia-
tion, the protection of civilians immediately threatened with physical violence 
within their zones of operation.” For that purpose, the council noted that 
they could use “the means available to them.”76 It issued similar authoriza-
tion in the situation of the DRC: since 2000 the Security Council has been 
renewing a mandate to the peacekeeping operation in place (UN Organ-
ization Mission in the Democratic Republic of the Congo [MONUC]), 
which contains a chapter 7 authorization to ensure the protection of civil-
ians, including humanitarian personnel, under imminent threat of physical 
violence. Resolution 1794 (2007), for instance, reaffirms MONUC’s man-
date to “use all necessary means” to that end.77 Other cases include Somalia 
and Afghanistan.78 In this last one, since 2001 the Security Council has 
endowed the International Security Assistance Force (ISAF) with a chapter 
7 mandate to assist the Afghan government in the maintenance of security, 
and has expressly authorized ISAF’s members “to take all necessary measures 
to fulfill its mandate.”79 One might ask against whom the Security Council 
has authorized ISAF to use force. Resolutions 1707 (2006) and 1833 (2008), 
for example, afford an indication of the addressees by referring to entities 
deemed to be affecting the security situation in Afghanistan: Taliban, al-Qaeda, 
illegally armed groups or other extremist groups, and those involved in the 
narcotics trade. The foregoing instances show a consolidated practice of the 
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Security Council. It comes as no surprise, then, that in Resolution 1894 the 
Security Council reaffirmed “its practice of ensuring that mandates of UN 
peacekeeping and other relevant missions include, where appropriate and 
on a case-by-case basis, provisions regarding the protection of civilians.”80

All those measures originating from the Security Council have served 
to put the actions of armed groups under restraint and—perhaps to a lesser 
degree—compel them to observe the requirements of humanitarian law 
and human rights law. But they do not exhaust the array of powers of the 
Security Council, which has resorted to the application of justice mecha-
nisms to ensure the accountability of armed groups and the prevention or 
containment of further violations of humanitarian and human rights rules.

Resolution 1894 affirms the council’s strong opposition to impunity 
for serious violations of international humanitarian law and human rights 
law and its role in ending impunity. It then refers to the existing full range 
of justice and reconciliation mechanisms, which includes national, inter-
national, and “mixed” criminal courts and tribunals; truth and reconciliation 
commissions; and national reparation programs for victims and institutional 
reforms. The Security Council recognizes the principle of complementarity 
and emphasizes the importance of accountability through national mech-
anisms, yet it still sees the need for international cooperation and its active 
engagement in the creation and operation of some justice mechanisms.

With regard to several situations, the council brought to light its as-
sessment of violations and demanded justice, at times making reference to 
a specific means. For instance, in resolution 1633 (2005), the council reiter-
ated its “serious concern at all violations of human rights and international 
humanitarian law” in Côte d’Ivoire, urging the Ivorian authorities to “investi-
gate these violations without delay in order to put an end to impunity.” In 
resolution 1736 (2006), the council deplored the “persistence of violations 
of human rights and international humanitarian law” carried out by militias 
and foreign armed groups in the DRC and stressed the “urgent need for 
those responsible for these crimes to be brought to justice.”81

In the situation concerning the armed conflict within Sierra Leone, 
the Security Council originated the creation of a mixed tribunal, eventually 
set up by the 2002 agreement between the UN and the Government of 
Sierra Leone. The Special Court resulted from Resolution 1315, which had 
requested that the secretary-general negotiate an agreement with the 
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Government of Sierra Leone to create an independent special court with 
jurisdiction over crimes against humanity, war crimes, and other serious 
violations of international humanitarian law, as well as crimes under relevant 
Sierra Leonean law committed within the territory of Sierra Leone. Thus 
far the court has tried (or is trying) leaders of the three major armed 
groups that participated in the Sierra Leonean conflict: the Armed Forces 
Revolutionary Council, CDF, and RUF. Notably, in its most recent annual 
report (2009), the court refers to the cases not by the names of the accused 
but by the names of the armed groups they represent.82

Establishment of the ad hoc International Criminal Tribunal for the 
ICTY in 1993, by resolution 827, and of the ad hoc International Criminal 
Tribunal for Rwanda (ICTR), by resolution 955 (1994), represented a mile-
stone in the activities of the Security Council. Both tribunals were endowed 
with power to exercise jurisdiction over persons responsible for genocide 
and other serious violations of international humanitarian law. The ICTR, 
in particular, has had the opportunity to try individuals associated with 
armed groups or militias for the commission of those violations.83 Their 
creation and operation were a vital phase of the process that started with 
the Nuremberg Tribunal and ended with the establishment of the Inter-
national Criminal Court (ICC), which is currently trying several individuals 
for various counts of war crimes and/or crimes against humanity. The signifi-
cance of these trials is that those individuals allegedly held positions of 
leadership in 11 major armed groups operating in at least four different 
countries, some of which undertook transborder armed actions.84 All of 
those cases were referred to the ICC by African countries who fell victim to 
the actions of those armed groups, with the exception of Sudan, referred by 
the Security Council (Resolution 1593 [2005]). Looking at the wider picture, 
one has to agree with Kenneth Anderson when he says that, in a sense, “the 
tribunals of international criminal law represent simply a new branch of 
collective security itself through the UN, a means of pursuing peace and 
justice.”85

In the Genocide case, the International Court of Justice stated that the 
Genocide Convention (1948) did not provide for the criminal responsibility 
of states as distinct from the international responsibility of states, following a 
general line of reasoning first advanced in the Nuremberg Judgment and 
later endorsed by the International Law Commission’s Articles on the 
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Responsibility of States for Internationally Wrongful Acts.86 Similar 
grounds may be invoked to justify the conclusion that armed groups can-
not be criminally liable internationally for their violations of international 
humanitarian law, while their international responsibility for their own 
wrongful conduct could be invoked.87 However, there seems to be no doubt 
about the international criminal responsibility of their members arising out 
of their violations of humanitarian protections, even in the context of internal 
conflicts. In the Celebici case, the Appeals Chamber of the ICC noted that 
violations of international humanitarian law applicable to internal conflicts 
could be “criminally enforced at the international level,” a view fully en-
dorsed by the UN secretary-general’s report on the establishment of a 
Special Court for Sierra Leone.88

Some may think that international law should develop norms and 
mechanisms that would allow armed groups to be criminally responsible as 
an entity for the commission of crimes under international law. Whatever 
future course the international legal system takes, one may contend that 
when an international tribunal tries individuals, it is trying them for their 
responsibility as perpetrators or coperpetrators of acts while they were 
members of that given group. In this sense, the trial of leaders of armed 
groups makes those entities also sit on trial, and as a result, their legitimacy 
and political clout—in particular if they claim to be taking part in a struggle 
for self-determination—can be seriously undermined. Besides, the possibility 
always exists that armed groups are judged as criminal organizations, or are 
held criminally liable, by the domestic legal system of the state(s) in which 
they operate.

Hopefully, the work of national courts, international tribunals, and 
mixed courts in bringing to justice members of armed groups responsible 
for violations of humanitarian law and human rights law is sending a deter-
rent message to all existing and future armed groups and ultimately putting 
an end to a horrible cycle of impunity. In particular the fact that all cases 
tried by the ICC thus far originate from Africa—and count on the support 
of the respective governments, with the exception of Sudan—is a good 
development in the road to rid this continent of the criminal armed groups 
that have plagued it for so long. But the jurisprudence of those courts has 
also offered a contribution to the enhancement of accountability of armed 
groups by developing international criminal law. Richard Goldstone, for 
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instance, recalls how the work of international courts has led to the recogni-
tion of gender-related offenses as a war crime.89

States other than the host state represent a last line of defense against 
armed groups that commit serious violations of international humanitarian 
law and human rights law. It has been noted that many of those rights have 
the character of jus cogens and give rise to obligations erga omnes. From the 
accountability point of view, in the view of the Institut de Droit Inter-
national, the special nature of the obligations entails that not only “every 
State and every non-State entity participating in an armed conflict are 
legally bound vis-à-vis each other as well as all other members of the inter-
national community to respect international humanitarian law in all cir-
cumstances,” but also that all states are “legally entitled to demand respect 
for this body of law.”90 In the advisory opinion on the Legal Consequences of 
the Construction of a Wall in the Occupied Palestinian Territory, the International 
Court of Justice shared its view that Article 1 of the Fourth Geneva 
Convention—identical in content to Article 1 of the other three conventions—
imposed on every state party to the convention, “whether or not it is a party 
to a specific conflict,” the obligation “to ensure that the requirements of the 
instruments in question are complied with.”91 How can states parties to the 
Geneva Conventions discharge their obligation to ensure that armed groups 
within other states comply with international humanitarian law as embodied 
in the conventions? One resource is furnished by a common provision found 
in the four Geneva Conventions (Articles 49 [I], 50 [II], 129 [III], and 146 
[IV]), which establishes the universal jurisdiction mechanism applicable to 
grave breaches of international humanitarian law. On account of that com-
mon provision, for serious violations of those norms, the erga omnes nature 
of the corresponding obligations authorizes the application of the principle 
of universal jurisdiction. Therefore, if, for instance, an individual who is a 
member or former member of an armed group accused of grave breaches of 
international humanitarian law is found in the territory of a state of which 
he is not a national, that state’s courts could arguably hear national criminal 
law procedures instituted with a view to prosecuting that individual for 
war crimes.

An insightful study by Roger O’Keefe on the application of the universal 
jurisdiction mechanism, however, reveals that it is hardly applied and is 
subject to limitations and criticisms. One such problem, according to 
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O’Keefe, is the ambiguous wording of the said provision, which does not 
expressly attribute the jurisdictional base(s) upon which state courts may be 
authorized to exercise jurisdiction, leaving open issues such as the legality 
of trial in absentia. O’Keefe also identifies the problem of the relatively 
small number of cases of due incorporation of the mechanism into the do-
mestic legal order, in particular with regard to civil law countries.92 Finally, 
states rarely show the necessary political will to have this mechanism in 
place, which can be costly; represent an undesirable intervention in the do-
mestic affairs of another country, which could establish a bad precedent 
against them; and give rise to a diplomatic dispute.

Concluding Remarks
The international legal system has responded to the challenges posed 

by nonstate entities—in particular, armed groups—with normative, institu-
tional, and procedural developments designed to regulate and attach legal 
consequences to their conduct and, further still, make them and their members 
accountable. Nevertheless, admittedly, a long and arduous road lies ahead. 
The expectation is that, given any necessary adaptation, nonstate entities 
will eventually be subjected to at least the same legal constraints and level 
of accountability as the states themselves in the use of armed force—thus 
constituting a response to Hedley Bull’s warning, mentioned above. Other 
vital issues need further development and clarification, such as the attribu-
tion of state responsibility in cases of association between states and non-
state entities. Yet the developments mentioned in this article reveal that the 
process of humanization of jus in bello is inexorable and makes international 
humanitarian law and human rights law bound to become a necessary con-
sideration in the decision of armed groups to resort to armed force and the 
way it is used.
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