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Bush vs. Obama Detainee Policy Post–9/11 
An Assessment 

Leonard Cutler 

The record of the Bush administration in the aftermath of 9/11 
includes the overthrow of the Taliban regime in Afghanistan, the dis­
ruption of al-Qaeda’s power infrastructure, and the capture or killing of 
some of the terrorist organization’s worst actors. However, on balance, it 
also included a violation of international as well as domestic legal stan­
dards related to torture, subjecting alleged terrorist prisoners to arbitrary 
indefinite detention and inhumane and degrading treatment; creating 
secret CIA-run prisons abroad; using unlawful rendition; and employ­
ing extensive international and domestic warrantless surveillance without 
court supervision. As a result, the Bush administration adversely affected 
our relationship with other nation states and defeated the goal of reducing 
anti-American sentiment in the global arena.1 

After a brief review of detainee policies in the Bush administration, this 
article will focus on Obama administration policies and to what extent 
they have continued or reversed Bush-era policies. Specifically, attention 
will be given to the following issue areas: closure of the Guantanamo Bay 
detention facility, the Military Commissions Acts of 2006 and 2007, and 
prolonged detention of suspected terrorists. 

What will be evidenced is that several Obama administration detainee 
policies are closer to Bush administration policies, as modified and im­
pacted by Congress and the Court, than was originally anticipated when 
this president’s term began in January 2009. This is due to policies and 
decisions Obama inherited from his predecessor which were not readily 
reversible, in part because they were institutional executive branch policies 
that preceded either president, and in part due to the learning process that 

Dr. Leonard Cutler is professor of public law in the department of political science at Siena College, 
Loudonville, New York. His areas of expertise include criminal law and procedure, constitutional law, 
and international law. He has authored several books, most recently, The Rule of Law and Law of War and 
Developments in National Security Policy of the United States Post 9/11. Dr. Cutler has provided testimony 
to the Judiciary Committee of the US Senate on “Restoring the Rule of Law” (2008), and the President’s 
Interagency Task Force on Detainee Disposition (2009). 

Strategic Studies Quarterly ♦ Summer 2010 [ 63 ] 



06-Cutler.indd   64 5/4/10   11:01:27 AM

              

          
         

    

         
 

  
             

         
        

 

 

            
          

Leonard Cutler 

President Obama has undergone transitioning from a member of the US 
Senate, to presidential candidate, to chief executive and commander in 
chief of the United States. 

That said, there are substantial and notable distinctions between the 
Bush and Obama administrations’ approaches to detainee policy that 
could have significant impact on national security policy for the foreseeable 
future. Most importantly is President Obama’s apparent commitment to 
consult with Congress on detainee policy issues as well as his determina­
tion to have his administration function in a more transparent manner 
than his predecessor. From a practical perspective this makes sense, since 
the president needs the support of Congress, the Court, and the public to 
effectively undertake the war against terrorists. The president must fulfill 
that commitment not only in word but more importantly in action. 

Of principal concern with both the Bush and Obama administrations’ 
detainee policy post–9/11 is their position regarding indefinite or pro­
longed detention. It will be demonstrated that there is no substantive dif­
ference with respect to their views that this policy is essential to protecting 
and preserving the national security interests of the United States, and that 
there does not exist a need for Congress to address this matter given the 
implicit authority provided to the president in the Authorization for the 
Use of Military Force (AUMF). Regardless of whether or not such power is 
inferred in the AUMF, it is a fatally flawed approach that does not properly 
respect constitutional as well as international law considerations and lacks 
legitimacy and justification with respect to pursuing effective counterterror­
ism policy. 

Prescription for Policy 
In the immediate aftermath of the horrific devastation of 11 September 

2001, Pres. George W. Bush addressed a joint session of the United States 
Congress in which he called for retaliatory action to be taken against the 
terrorist perpetrators who committed these unprecedented attacks on 
American soil.2 The administration determined that the loss of nearly 
three thousand lives could be directly attributed to al-Qaeda terrorists led 
by Osama bin Laden, who were aided and abetted by the Taliban govern­
ment of Afghanistan. 

The Congress, for its part, passed the Authorization for the Use of Military 
Force3, which enabled the president to take all necessary and appropriate 
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measures to capture and punish those individuals who were in any way 
involved in the assault. Among other things, it authorized the president: 

Under the Constitution to take action to deter and prevent acts of international 
terrorism against the United States . . . [and] to use all necessary and appropriate 
force against those nations, organizations, or persons he determines planned, au­
thorized, committed, or aided the terrorist attacks that occurred on September 11, 
2001 or harbored such organizations or persons, in order to prevent any future acts 
of international terrorism against the United States by such nations, organizations 
or persons.4 

President Bush issued a military order which created military commis­
sions and a process and procedures for dealing with the detainees who were 
captured and taken into custody after the United States invaded Afghan­
istan as part of Operation Enduring Freedom in October 2001.5 John 
Bellinger, former legal advisor to the National Security Council and later 
principal legal advisor to the secretary of state, remarked in a 2008 in­
terview that it was a “small group of administration lawyers who drafted 
the president’s military order establishing the military commissions, without 
the knowledge of the rest of the government, including the national secu­
rity advisor, secretary of state or even the CIA director.”6 Several hundred 
captured prisoners, who were under the jurisdiction of the US military, 
were transferred to Guantanamo Bay, Cuba, by directive from Secretary 
of Defense Donald Rumsfeld for extended interrogation by government 
officials and determination as to whether they could be held indefinitely 
as designated unlawful enemy combatants. 

The administration had a clear strategy as to why it selected the Guanta­
namo Bay site to keep the alleged terrorists who were apprehended by the 
government in undertaking its war on terror. Since the earliest part of the 
twentieth century when the United States acquired jurisdictional treaty 
rights to Guantanamo Bay,7 the position taken by successive presidential 
administrations was that aliens held in federal custody lacked both statu­
tory and constitutional habeas corpus rights because the nation of Cuba 
maintained territorial sovereignty over that island.8 For the Bush adminis­
tration this interpretation meant that none of the 500-plus detainees were 
entitled access to the US court system to determine why they were being 
held indefinitely without charge, and furthermore, that the US govern­
ment had no affirmative obligation to provide traditional procedural and 
substantive due process rights to the detained prisoners.9 
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Additionally, since al-Qaeda, as a terrorist organization, did not observe 
the rule of law and the generally accepted principles of the laws of war, the 
Bush administration concluded that US treaty requirements of the Geneva 
conventions related to treatment and protection of prisoners of war did 
not apply.10 The president therefore issued an executive order denying any 
legal protections in the conventions to either the al-Qaeda detainees or the 
captured Taliban prisoners who were involved in aiding and abetting the 
enemy. The order generated considerable debate, pitting the State Depart­
ment against the Justice Department, the Department of Defense, and the 
Office of the Vice President. 

Lawrence Wilkinson, senior aide and chief of staff to Secretary of State 
Colin Powell, observed that the executive order and legal memorandum 
supporting it were crafted by David Addington, chief of staff to Vice Presi­
dent Cheney, and was “blessed by the Office of Legal Counsel (OLC), and 
then given to Cheney, and Cheney gave it to the President, and the Presi­
dent signed it.”11 As a result of this determination, for several years there was 
created a giant legal black hole of minimal protections, minimal law, and 
questionable legitimacy for the administration’s actions at Guantanamo. 

Additionally, in August of 2002, Justice Department lawyers Jay Bybee 
and John Yoo prepared a secret memorandum which set out the limits on 
coercive interrogation by US officials at Guantanamo. The memo abandons 
international standards and redefines the meaningful threshold limits for 
the application of torture techniques to be employed by the government. 
William Haynes, legal counsel for the Department of Defense, prepared a 
memo for Secretary Rumsfeld’s approval, which permitted the use of aggres­
sive interrogation techniques by the military at Guantanamo that included: 

• prolonged solitary confinement, including isolation in total darkness; 

• deliberate exposure to extremes of heat and cold; 

• threats of attack from unmuzzled dogs; 

• forced nakedness; 

• short shackling in painful stress positions for extended periods; 

• denial of food and water; and 

• repeated body cavity searches. 

Although these memoranda were eventually rescinded after serious ob­
jections and backlash from within the administration, the policies and 
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practices continued to be influenced by the philosophy developed by the 
Bybee-Yoo strategy.12 

When President Bush signed into law the Detainee Treatment Act 
(DTA),13 which was enacted by Congress in 2005 to prohibit the inhumane 
treatment of prisoners, the president appended a “signing statement” lay­
ing out his own interpretation and indicated that he was not bound by the 
law in his enforcement of the provisions,14 and Congress in 2006, with the 
passage of the Military Commissions Act (MCA),15 authorized the Central 
Intelligence Agency (CIA) to continue to use harsher interrogation methods 
than those permitted to the military, which was governed by the Army 
Field Manual.16 In 2008, despite the fact that Congress passed legislation 
that would have forced the CIA to comply with the humane treatment 
standards in the Army Field Manual, President Bush vetoed that law, in­
sisting that the CIA must be allowed to operate by its own rules. 

In interviews granted in the last month of the Bush administration, 
Vice President Cheney reaffirmed the position that “you can have a robust 
interrogation program with respect to high-value detainees.”17 He sharply 
distinguished between the 

different elements of . . . or issues that are often at times conflicted and all joined 
together and balled up. People take Guantanamo and Abu Ghraib and inter­
rogation of high-value detainees and . . . characterize it as torture policy. . . . 
[S]omething like Abu Ghraib was not policy. It was, in fact, uncovered and then 
exposed by the military. Guantanamo, I believe, is a first-rate facility. It’s one we 
absolutely needed and found essential. If you’re going to evaluate how it’s func­
tioned, the policy that we adhere to at Guantanamo basically is the US Army 
Field Manual.18 

With respect to high-value detainees and enhanced interrogation tech­
niques employed by the CIA under its jurisdiction, the vice president said 
that such procedures “applied only to a few people who were individuals 
like Khalid Sheikh Mohammed, the mastermind of 9/11, who we be­
lieve possessed significant intelligence about the enemy, about al-Qaeda, 
about their future plans, about how they were organized and trained and 
equipped, and where they operated.”19 

He added that fighting the war on terror demanded that our nation 
acquire good intelligence on the enemy. There were a total of 

about 33 who were subjected to enhanced interrogations, only three of those were 
subjected to waterboarding—Khalid Sheikh Mohammed, Abu Zubaydah, and a 
third, al Noshiri. Those three guys, and I don’t believe it was torture. We spent a 
great deal of time and effort getting legal advice, legal opinion out of the Office 
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of Legal Counsel, from the Department of Defense, as to where the red lines were 
out there in terms of this you can do, this you can’t do. The CIA handled itself 
very appropriately. The legal opinions were sound, the techniques were reasonable 
in terms of what they were asking to be able to do. And I think it produced the 
desired result. I think it’s directly responsible for the fact that we’ve been able to 
avoid or defeat further attacks against the homeland for seven and a half years.20 

Closing Guantanamo Bay Detention Facility 
Even prior to his inaugural, President-elect Barack Obama said in an inter­

view that he planned to issue an executive order during his first week in 
office closing the Guantanamo Bay detention facility. However, he added 
that: 

it is more difficult than a lot of people realize and we are going to get it done but 
part of the challenge that you have is that you have a bunch of folks that have 
been detained, many of whom may have been very dangerous who have not been 
put on trial. . . . [C]losing Guantanamo within the first 100 days is a challenge. I 
think it’s going to take some time and our legal teams are working in consultation 
with our national security apparatus as we speak to help design exactly what we 
need to do. We are going to close Guantanamo and we are going to make sure that 
the procedures we set up are ones that abide by our Constitution.21 

The Bush administration publicly advocated the closure of Guanta­
namo as early as 2006. However, as is demonstrated from the remarks of 
Secretary of State Condoleezza Rice below, there were recognizable con­
cerns to be addressed: 

The United States doesn’t desire to keep Guantanamo in being any longer than it’s 
needed because we don’t want to be the world’s jailer. That’s not the United States 
because it’s not U.S. policy. 

But we have to recognize that Guantanamo is there for a reason. It’s there because 
we captured people on battlefields, particularly in Afghanistan but sometimes, 
frankly, on the battlefields of our own democratic societies, who were either plot­
ting or planning or actively engaged in terrorist activities. 

. . . there are some people who cannot either be safely released to their countries 

. . . and there are people for whom the value of the information that they have is 
still relevant to the fight against terror. 

But I would just ask: What would be the alternative? If the alternative is to release 
people onto the streets so that they can do harm again, that we’re not going to do. 
If the alternative is to try people, that we want to do. And we are looking for the 
means to do that, including the fact that the fate of military commissions is being 
reviewed by the U.S. Supreme Court. 
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. . . I want to assure you, the reasons for Guantanamo have to do with the neces­
sities of keeping very dangerous people off the streets.22 

In his second day in office, President Obama issued an executive order 
directing that the Guantanamo Bay military prison “shall be closed as 
soon as practicable, and no later than 1 year from the date of the order.”23 

The president recognized that simply closing the facility would not ap­
propriately serve the interests of justice. The new administration had to 
determine the appropriate disposition of the remaining detainees who 
were held there, some for a period for more than six years. The president 
stressed that the closure would be consistent with national security and 
foreign policy interests as well as international concerns. 

The order called for an immediate review of all the detainees held at the 
naval base to determine whether they should be transferred, released, or 
for that matter prosecuted. Early indications from the European Union 
(EU) were encouraging in that several EU members were likely to accept 
some former prisoners who were no longer designated enemy combatants. 
Many of the countries said that their acceptance would be handled on a 
case-by-case basis.24 

The order further stipulated that the cases of individuals detained at 
Guantanamo determined not to be approved for release or transfer would 
be evaluated to determine whether they should be prosecuted for offenses 
they may have committed, including whether it was feasible to prosecute 
them in an Article III court established pursuant to the US Constitu­
tion.25 The review required identification and consideration of legal, logis­
tical, and security issues related to the transfer and potential prosecution 
of the detainees to facilities in the United States. 

Approximately 240 detainees remained at Guantanamo when President 
Obama issued his executive order calling for the closure of the prison facility. 
Of that group an estimated 150 individuals were eligible for release or 
transfer to a foreign home or host nation. The balance was subject to deter­
minations as to whether and where they were to be prosecuted. About 50 
detainees from such countries as China, Algeria, Tunisia, and Libya were 
potential targets of torture or severe physical and/or mental abuse if they 
were returned home. Albania, one of the few Muslim states in Europe, 
accepted five of the Chinese Muslim Uighurs on humanitarian grounds. 
If they were returned to their home state, they would have been executed 
for committing alleged treason against the Chinese government.26 
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On 21 May 2009, President Obama delivered a major national security 
speech at the National Archives, which focused on closing the Guanta­
namo Bay facility and what to do about the detainees still held there. He 
stated that some would be tried in federal courts for violations of federal 
law; a second category would be tried by reconstituted military commis­
sions for violations of the laws of war; a third category had been ordered 
released by the courts; a fourth category included those who could be 
safely transferred to other nations; and the fifth category were those who 
could not be tried in the federal courts or by military commission but 
were believed too dangerous for release or transfer. This small group would 
be subject to what the president called prolonged detention accompanied 
by procedural safeguards and oversight by both the judicial and legislative 
branches of government. 

About five weeks prior to the originally anticipated closing date, Presi­
dent Obama ordered the federal government to acquire an Illinois prison 
to house certain detainees held at Guantanamo. The Thomson Correc­
tional Center, a near-vacant, super-maximum-security prison located in 
northwestern Illinois, was selected by the president and the Department 
of Defense to house a limited number of prisoners. 

The proposal enjoyed strong support from Illinois governor Patrick 
Quinn and Senator Richard Durbin, who praised the idea as potentially 
creating 3,000 new jobs for the state. Opponents to the plan, including 
Republicans in the House and the Senate, vowed to prevent the neces­
sary appropriation from being enacted into law. Realistically, to retrofit 
the existing facility—including construction and installation of new fenc­
ing, towers, cameras, and other security measures—would require 8–10 
months at an estimated cost of $200 million. 

The administration was hopeful that Congress would approve the re­
quested funding as part of its military spending bill for the 2010 fiscal 
year, but Democratic leaders refused to do so. Congress was to address 
a supplemental appropriations bill for the Afghanistan war in the late 
spring of 2010, and it was uncertain whether a rider would be included 
to address the Thomson facility. Due to the 2010 midterm elections and 
the volatility concerning moving the detainees to American soil, marginal 
Democrats, as well as the Republicans—who were hopeful of picking up 
seats in the Congress—were expected to offer considerable hostility to 
this proposal. Congressional resistance to the administration’s request for 
additional funding and failure to approve the transfer of the remaining 
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detainees from Guantanamo to American soil prevented the president’s 
desired timetable for closing the prison facility from being accomplished 
as originally anticipated in his executive order. 

The Military Commissions Acts of 2006 and 2009 
In response to the US Supreme Court’s decision in Hamdan v. Rumsfeld,27 

which struck down the president’s order establishing military commis­
sions, Congress enacted the Military Commissions Act (MCA) of 2006.28 

Its intent was to modify the procedures and processes the Court had de­
termined to be deficient, but the new commissions created by the statute 
lacked substantive evidentiary requirements as well as fair trial guarantees. 
They were subject to considerable criticism and challenge by the legal com­
munity, which led to yet another Supreme Court decision, Boumediene v. 
Bush,29 in 2008. In that ruling the Court determined that detainees held 
at Guantanamo Bay were entitled to the constitutional protection of peti­
tion for habeas corpus relief despite the fact that they were not nationals 
of the United States and despite the fact that the MCA specifically denied 
them such relief. The ruling was narrow, but it led to several additional 
challenges by detainees held at other military sites who were seeking a 
determination that the Boumediene decision applied to them and that the 
entire law was unconstitutional and, therefore, could not be enforced.30 

Military commissions created post–9/11 produced only three case 
decisions—two by trial and one by a plea deal.31 Their seven-year track 
record with respect to efficiency, effectiveness, and most importantly, equity, 
was questionable at best. 

Hours after taking office on 20 January 2009, President Obama ordered 
prosecutors before the military commission tribunals to seek a 120-day 
delay in all pending cases, and Secretary of Defense Robert Gates ordered 
a suspension of all active military commission processes. The president 
intended to determine what forum was most appropriate for future 
prosecution of charged prisoners. At that point it appeared the continua­
tion of the military commission process as developed in the MCA was in 
serious doubt. 

There were several flaws in the MCA, which had to be addressed once 
the Obama administration decided to reinstitute the military commission 
process. The MCA made the standard on interrogation treatment retro­
active to 1997 to exempt CIA and military personnel from prosecution 
for past treatment under standards the administration considered vague.32 
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The MCA differentiated between statements obtained before 30 December 
2005, when the Detainee Treatment Act came into force, and statements 
obtained after that date. For the latter, a military judge had to find that 
the interrogation methods used to obtain the statement did not amount 
to cruel, inhuman, or degrading treatment as defined and prohibited in 
the DTA.33 

Hearsay evidence, inadmissible in courts-martial or ordinary US courts 
under the Federal Rules of Evidence, may be admitted in trial by the mili­
tary commission unless the party opposing its use, having been given a fair 
opportunity to challenge the evidence, “demonstrates that the evidence 
is unreliable or lacking in probative value.”34 The language also provided 
that classified evidence could be used against charged detainees in mili­
tary commission trials, but that a summary of that evidence must be pro­
vided to defendants.35 Any classified information “shall be protected and 
is privileged from disclosure if such disclosure would be detrimental to 
the national security.”36 This rule applied to “all stages of the proceedings 
of military commissions, including the discovery phase.”37 Of overriding 
concern was the applicability of these provisions even to any classified 
evidence that “reasonably tends to exculpate the accused.”38 Therefore, 
defendants could very well be denied access to some or all governmental 
evidence that would serve to prove their innocence if such evidence was 
classified and the government, with the approval of a military judge, con­
sidered it impracticable to provide a summary version. 

The right to a lawyer of one’s choice was restricted under the MCA 
because the defendants must bear the cost unless lawyers offered their ser­
vices pro bono. The civilian lawyer must be a US citizen and have passed 
a highly restrictive security clearance of “secret or higher.”39 Even if de­
fendants retained a US civilian lawyer with the necessary security clearance, 
they would still be represented by a US military lawyer as associate counsel, 
even if that goes against their wishes.40 

The MCA prohibited the admission of any statement obtained by the 
use of torture (except as evidence against the person accused of torture).41 

It is important to note, however, that the United States defined torture 
narrowly. The Manual for Military Commissions (MMC) identified torture 
as “An act specifically intended to inflict severe physical or mental pain or 
suffering (other than pain or suffering incident to lawful sanctions) upon 
another person within the actor’s custody or physical control.” 
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Severe mental pain or suffering is defined as the prolonged mental harm 
caused by or resulting from: 

(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 

(B) administration or application, or threatened administration or ap­
plication, of mind-altering substances or other procedures calcu­
lated to disrupt profoundly the senses or the personality; 

(C) the threat of imminent death; or 

(D) the threat that another person will imminently be subjected to 
death, severe physical pain or suffering, or administration of mind-
altering substances or other procedures calculated to disrupt pro­
foundly the senses or personality.42 

The military commission system as constituted under the MCA left 
to the military and executive authorities the determination as to what 
constituted torture and other ill treatment and whether information pro­
duced from it could be introduced at trial. The MCA made no provision 
that guaranteed the right to a trial within a reasonable time. Indeed, the 
act expressly stated that any of the rules to a speedy trial in courts-martial 
proceedings do not apply to military commissions.43 

Under the MCA, anyone convicted by a military commission may 
have the findings and sentence reviewed by the convening authority.44 

In addition, the secretary of defense “shall establish” a Court of Military 
Commission Review (CMCR) made up of panels of not less than three 
appellate military judges.45 The secretary of defense appoints the judges, 
including the chief judge, to the court, and it resides within the Office of 
the Secretary of Defense.46 

The CMCR acts only with respect to matters of law and not questions 
of fact.47 The court may only grant relief if an error of law prejudiced a 
substantial trial right of the accused.48 The MCA emphasized that the 
DTA’s limited right of appeal applied, adding that the District of Colum­
bia (DC) Circuit Court of Appeals may not review the final judgment 
until the review by the convening authority and the CMCR had been 
exhausted or waived.49 In addition, the MCA states that the US Supreme 
Court may review decisions of the DC Circuit Court of Appeals if it so 
decides.50 Except for this limited right of appeal, the MCA was very spe­
cific in denying any other “court, justice, or judge to have jurisdiction to 
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hear or consider any claim or cause of action . . . relating to the prosecu­
tion, trial or judgment of a military commission . . . including challenges 
to the lawfulness of these procedures of military commissions.”51 

On 15 May 2009, the Obama administration announced five rule 
changes to the military commission system as a first step toward achieving 
more meaningful reforms to the MCA. The rule changes “prohibited the 
admission of statements obtained through cruel, inhuman, and degrad­
ing treatment; provided detainees greater latitude as to choice of counsel; 
afforded basic protections for those defendants who refused to testify; re­
formed the use of hearsay by putting the burden on the party trying to use 
the statement; and made clear that military judges could determine their 
own jurisdiction.52 

In late June, the Senate Armed Services Committee (SASC) reported 
the FY-10 Defense Authorization Bill (S.7390) to the full Senate. S.7390 
included §1031 that replaced the MCA with a new and improved military 
commissions system. Principal components of the administration’s reform 
were incorporated into the bill as well as several other necessary reforms. 
Noteworthy among the changes were the following: 

• Whereas in the original MCA, the test for admission of testimony 
allegedly obtained through coercion was keyed to the passage of the 
DTA,53 the new MCA applied the post–DTA test to all statements 
regardless of the date they were taken. 

• The MCA and the Defense Authorization Bill allowed for the admis­
sion of hearsay evidence at trial, although the test in §1031 provided 
that the military judge may admit hearsay evidence after taking into 
account all of the circumstances surrounding the taking of the state­
ment, the degree to which the statement was corroborated, and the 
indicia of reliability within the statement itself. After that, the test 
for admission provided that the judge may admit the evidence only 
if it is determined that (1) the statement was offered as evidence of a 
material fact, (2) the general proposer of the rule of evidence and the 
interests of justice were best served by the admission of the statement 
into evidence, and (3) either direct testimony of the witness was not 
available as a practical matter or the production of the witness would 
have an adverse impact on military or intelligence operations.54 

• The Defense Authorization Bill provided accused al-Qaeda terrorists 
with the same rights of access to classified information against them 
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as US service members subject to courts-martial. Section 1031 of the 
new MCA required that classified information be handled in accord­
ance with rules applicable in trials by general courts-martial of the 
United States. 

• The new MCA sought to provide the procedures and the rules of evi­
dence applicable in trials by general courts-martial of the United States 
applicable in trials by military commission. The UCMJ and its provi­
sions were not binding on military commissions in the MCA.55 

• The original MCA established a Court of Military Commission Re­
view to serve as the appellate court for the military commissions trial 
forum. Further appeals were then authorized through the DC Circuit 
and the US Supreme Courts.56 The new MCA vested the appellate 
path directly from the trial commission to the US Court of Appeals 
for the Armed Forces, which is the current appellate forum for UCMJ 
courts-martial. 

• The new MCA defined cruel or inhuman treatment as subjecting 
a person in custody or under physical control to cruel or inhuman 
treatment that constitutes a grave breach to Common Article 3 of the 
Geneva conventions. The original MCA defined cruel or inhuman 
treatment as an act “intended to inflict severe or serious physical or 
mental pain or suffering, including serious physical abuse.”57 

• The principal purpose of the MCA was to create a system in which 
alien unlawful enemy combatants would be tried for violations of the 
law of war.58 The new MCA changed the label to unprivileged enemy 
belligerent and defined this person as one who (1) engaged in hostilities 
against the United States or its coalition partners, or (2) purposefully 
and materially supported hostilities against the United States or its 
coalition partners. 

When President Obama signed into law the National Defense Authori­
zation Act (NDAA) on 28 October 2009, it essentially retained the provi­
sions discussed above, which makes it a marked improvement over its pre­
decessor. Most importantly, it excludes any statements obtained through 
torture, coercion, or cruel, inhuman, and degrading treatment; it permits 
defendants to attend all sessions, to have the right to cross-examine wit­
nesses, and to call their own witnesses in their defense; it requires prosecutors 
to turn over any exculpatory evidence as well as any evidence that might 
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impeach the credibility of a government witness; it permits defendants the 
option of hiring their own civilian lawyers or relying on ones willing to 
work pro bono, and defense lawyers who have secret-level security clear­
ances are entitled to examine classified information; and it allows defen­
dants found guilty by a military commission to appeal their conviction to 
a three-judge military review panel and then to the US Court of Appeals 
for the DC circuit. 

The new law is considerably better with respect to ensuring fairness for 
detainees and provides a far better structure to prosecute those whom the 
government is unable to try in Article III courts. Federal courts utilizing 
the UCMJ as the benchmark are the ideal solution but not necessarily the 
most practical in all cases. Military commissions have played a consis­
tent role in our constitutional and historic tradition, and their use when 
properly authorized by Congress has been upheld by the US Supreme 
Court. Such commissions have been constitutionally recognized agencies 
for meeting urgent governmental responsibilities relating to the laws of 
war without Congress formally declaring war.59 

In a major policy reversal from the Bush administration, Attorney 
General Eric Holder in mid November 2009 announced that Khalid 
Shaikh Mohammed, the self-described mastermind of the 9/11 attacks, 
and four others accused in the plot would be tried in a Manhattan federal 
court. The decision by the Obama administration set the stage for one of 
the highest-profile, highest-security terrorism trials in American history. 
Mr. Holder said that he would instruct prosecutors to seek the death penalty 
for all five of the accused. 

Six other Guantanamo detainees, including Abd al-Rahim al-Nashiri, 
the accused architect of al-Qaeda’s bombing of the Navy destroyer USS 
Cole in Yemen in 2000, were to be tried before a military commission. The 
attorney general cited the fact that the Cole bombing was an attack on a 
military target to justify the military trial. 

The Obama administration’s decision to try Mohammed and his fellow 
terrorist suspects in civilian court provoked sharp criticism from Repub­
lican leaders in Congress, who expressed concerns about national security 
vulnerability. They insisted that military tribunals were the more secure 
and appropriate venue for trying the terrorist suspects, and that utilizing 
federal civilian courts would turn the entire process into a circus atmosphere. 
Mr. Obama, in an interview with NBC News, responded that any anger 
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at the civilian trial would disappear when Khalid Shaikh Mohammed is 
convicted and when the death penalty is applied. 

Prolonged Detention of Suspected Terrorists 
Post 9/11, the Bush administration’s war on terror strategy involved 

indefinitely holding alleged enemy combatants in American military facilities, 
including the naval base at Guantanamo Bay and the air base at Bagram, 
Afghanistan. The intention was, under the laws of war, to hold them with­
out charge and to employ “aggressive” interrogation techniques to gather 
valuable information that would be useful to our national security interests. 

Since September 2004, the movement of prisoners to Guantanamo has 
virtually come to a halt, leaving Bagram as the preferred detention site. 
The population at Bagram has increased an estimated sixfold in the past 
four years, with approximately 600 detainees being held there. Virtually 
all of the Bagram suspects were captured on the battlefield, were being 
held in a war zone, and could pose a serious threat to the United States if 
released. This group is distinct from the remaining Guantanamo detainees 
who were not captured on the battlefield, nor were they being held in a 
war zone. What they share in common is the fact that they have been 
imprisoned for over six years without the legal process providing them 
any relief. 

Because President Obama was committed to an expanded US role in 
combat operations against the Taliban in Afghanistan, the question arose 
early concerning how this administration would differ from the Bush 
administration in its policy of detention in Afghanistan. If President 
Obama moved away from the Bush administration’s highly aggressive de­
tention policies, how would this be reconciled with plans to increase the 
military surge in Afghanistan, which would most certainly lead to greater 
numbers of detainees taken into custody from the battlefield, and how 
would that fit within a counterinsurgency strategy in that nation? For 
example, in the spring of 2009 President Obama, dispatched an addi­
tional 21,000 Soldiers, Marines, and support personnel at the request of 
GEN David D. McKiernan, former top US commander in Afghanistan, 
to help stabilize that country, and in a speech at West Point in early De­
cember, the president announced his plan to send 30,000 more troops to 
Afghanistan while setting an 18-month flexible timetable for beginning 
to withdraw forces. The Pentagon acknowledged that Afghanistan had 
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become the military’s top priority in the war against al-Qaeda and the 
Taliban supporters to which they are symbiotically linked. 

Although President Obama did not express his views on the policy of 
indefinite detention, he did order a review of the detention of Ali Saleh 
Kahlah al-Marri, the only individual held in the United States by the DoD 
as an enemy combatant. Al-Marri, a citizen of Qatar lawfully residing at 
his home in Peoria, Illinois, was arrested by civilian authorities in 2001 
and held without formal criminal charges at a naval brig in Charleston, 
South Carolina, for over seven years, five of them as a declared “enemy 
combatant.” Since he was never formally charged with a crime, he could 
not be tried by the government, although US authorities asserted that the 
detainee conspired with al-Qaeda to engage in terrorist activities. 

In July 2008, the US Court of Appeals for the Fourth Circuit upheld 
the president’s authority to order al-Marri’s detention. However, in De­
cember 2008, the Supreme Court granted a formal request challenging 
the Fourth Circuit’s ruling.60 In late February 2009, Justice Department 
prosecutors in the Obama administration brought formal criminal charges 
against al-Marri for material support of terrorism. Since the Supreme Court 
was scheduled to hear his case challenging his designation as an “enemy 
combatant” as illegal, the question arose as to whether the administration 
intended to proceed with the case or reverse its course and not defend the 
Bush administration’s designation of al-Marri. Despite the position taken 
by the new administration, many legal observers, including this author, 
believed it was essential for the Court to rule on the issue. Unfortunately 
the Court refused to hear the case. 

Al-Marri subsequently pled guilty to one count of conspiracy to pro­
vide material support to al-Qaeda, admitting that he agreed with others 
to provide resources in the form of personnel, including himself, to work 
under al-Qaeda’s direction and control with the intent to further the ter­
rorist activity or terrorism objectives of al-Qaeda. At sentencing, al-Marri 
faced up to 15 years’ imprisonment, a $250,000 fine, and a life term of 
supervised release, but he received a relatively light sentence of eight years 
from US District Judge Michael Mihm because of what the judge called 
the “very severe” conditions under which he was held.61 

Several former federal law enforcement officials from the Department 
of Justice as well as military and counterterrorism experts have observed 
that pursuing a policy of indefinite detention is not only ineffective to 
fighting the war on terror, it is also contrary to rule of law, which is the 
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basis of the American constitutional system and its regard for fundamental 
due process rights.62 The prisoners who have been indefinitely detained 
at Bagram without any charges or access to lawyers are entitled to federal 
court review just as the detainees at Guantanamo were given such a right 
by the Supreme Court in its decision in Boumediene.63 In an opinion writ­
ten by Associate Justice Kennedy, the five-member majority agreed that 
§7 of the MCA of 2006, which denies federal courts jurisdiction to hear 
habeas corpus actions, is unconstitutional. However, the Court failed to 
determine whether the president has the legal authority to indefinitely de­
tain prisoners held at Guantanamo or for that matter any military facility, 
including the Bagram air base in Afghanistan.64 

President Obama lacks such authority, particularly as it applies to those 
individuals who have been apprehended in nation states far removed from 
the Afghan battlefield who were not directly participating in hostilities 
and were subsequently brought to the theater of war for incarceration. The 
authority to indefinitely detain totally lacks any credibility when it is ex­
tended to persons who are seized outside of the theater of armed conflict, 
who are not directly participating in combat, but may be in their homes, 
at work, on a street, or in a field cultivating crops. Indefinite detention is 
a hallmark of repressive regimes such as Egypt, Libya, and Syria, which 
currently hold hundreds of individuals in prolonged detention without 
charge or trial. No other European or North American democracy has resorted 
to long-term detention without charge outside of the deportation context.65 

The Obama administration has issued new guidelines for the US de­
tention facility at Bagram Air Base that create an improved system for 
the detainees held there. It will allow them to be informed of the charges 
against them, provide them the right to challenge government witnesses, 
and provide members of the US military the ability to gather classified evi­
dence and question witnesses on behalf of any detainees challenging their 
detention. The military officials are not lawyers, but they are expected to 
provide the approximately 650 detainees with better representation before 
military appointed review boards.66 

The Obama administration has argued that pursuant to the implied 
authority extant in the AUMF, the president has the legal power to indefi­
nitely, or for a prolonged period, detain alleged or suspected terrorists who 
are national security threats to the United States. This same argument was 
proffered by the Bush administration from 2001 to 2008. Additionally, 
it is concluded that under such circumstances, any legislative enactment 

Strategic Studies Quarterly ♦ Summer 2010 [ 79 ] 

http:boards.66
http:context.65
http:Afghanistan.64
http:Boumediene.63
http:rights.62


06-Cutler.indd   80 5/4/10   11:01:31 AM

              

          

           

Leonard Cutler 

from Congress is unnecessary and unwarranted. This decision not to seek 
congressional support and explicit authorization to provide for prolonged 
detention of suspected terrorists creates an opportunity that such an action 
may not only be repeated but also expanded upon by presidents in the 
future on the basis of serving our nation’s security. It is therefore left to the 
courts, ultimately the US Supreme Court, to resolve this issue. 

Conclusion 
In its most recent opinion addressing national security policy as it re­

lates to the legal rights of the Guantanamo detainees, the Supreme Court 
recognized the fact that terrorism continues to pose a serious threat to 
the United States and will most probably do so for years to come. The 
president and Congress, consistent with their constitutional duties and 
responsibilities, are critical actors in the debate about how best to preserve 
constitutional values while protecting the nation’s security. 

When President Bush stood before a joint session of Congress just days 
after the devastating terrorist attack of 11 September 2001, he declared 
that our war on terror may begin with al-Qaeda but it does not end there. 
When he returned to Congress in January to deliver his State of the Union 
address, he cited HAMAS, Hezbollah, Islamic Jihad, North Korea, Iran, 
and Iraq in addition to al-Qaeda as the principal sponsors of terrorism and 
emphasized the need to assert his military powers. The United States was 
in a state of war against terror, terrorists, and terrorism, which required 
the president to utilize such tools as indefinite detention, military com­
missions, enhanced interrogation techniques, and rendition to effectively 
combat this menace. The criminal justice system—including arrest, in­
dictment, arraignment, extradition, and civilian trials—was inappropriate 
to address the terror threat. 

President Bush compared the war on terrorism to World War II and 
the Cold War, a global, generation-defining struggle against an enemy of 
extensive military and ideological power that would transform major por­
tions of the globe. For eight years the Bush administration linked al-Qaeda 
and the Taliban. There were the terrorists who committed the acts and 
those who harbored them. 

Many of the policies taken by the Bush administration have extensive 
historical roots and precedence. For example, every wartime president as­
serted his right to indefinitely detain enemy forces without charge during 
the period of conflict. Military commissions have been employed since the 
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earliest days of the republic for prosecution of war criminals. Rendition be­
gan under President Clinton and possibly earlier. The responsibility of the 
executive office to protect national security interests led President Bush to 
seek to use his full arsenal of tools to fight the war on terror. 

The effect of the Bush administration’s law-of-war strategy was to dis­
tort the legitimacy of practices that had been acceptable in prior wars. As 
Jack Goldsmith observed, “The early Bush administration failed to grasp 
what Lincoln and Roosevelt understood well: the vital ongoing need to 
convince the citizenry that the president is using his extraordinary war 
powers for the public good and not for personal or institutional aggran­
dizement. By the time the Bush administration began to act on principle 
in the second term, it was too late; its credibility on these issues . . . severely 
damaged . . . was unrecoverable.”67 

Pres. Barack Obama was a major critic of the Bush administration’s 
terrorism policies, including indefinite detention, the use of military com­
missions, enhanced interrogation techniques, and rendition. He has ac­
cepted the position that, legally, we are in a state of war with the organiza­
tion that attacked the United States on 9/11, al-Qaeda, and our aim is to 
defeat it, not the vague concept of terror or terrorism, globally. 

The Obama administration has essentially accepted the core legal posi­
tion of the Bush strategy regarding indefinite detention of alleged terror­
ists at Guantanamo as well as other sites (e.g., Afghanistan). A distinction 
in the current administration’s approach is that it has eliminated the use of 
the designation “enemy combatant” and narrowed the reach of those who 
can be detained from persons who “support” al-Qaeda to those who “sub­
stantially support” it. Additionally, the administration has insisted that 
its authority is rooted in the AUMF and international laws of war. The 
president has vowed to work closely with Congress to maintain its support 
for his actions despite the fact that he believes additional legislative ac­
tion is not required at this time. President Bush relied upon his Article II 
authority as commander in chief to unilaterally detain suspected terrorists 
without congressional or judicial support, or for that matter, international 
covenants or conventions. President Obama has yet to do so. 

Although it appeared that President Obama would discontinue the 
military commission process as developed in the MCA, the administra­
tion has opted to support the 2009 amended version of the law, which is a 
marked improvement over its predecessor. The president has asserted that 
commissions will be used in certain cases with the appropriate balance of 
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prosecutorial judgment and judicial process. There are currently six pend­
ing cases of Guantanamo detainees slated for military tribunals. 

Both John Yoo and Jack Goldsmith have suggested that President Obama 
has more in common with the ends of the Bush administration’s terror­
ism policies because he shares Bush’s broad view of presidential power. 
However, it is also clear that there are discernable distinctions between the 
two presidents’ approaches to the legal framework employed in the war 
against terror. 

President Obama has emphasized respect for constitutional values and 
the need to observe the rule of law, which led to his decision to close the 
Guantanamo Bay facility. Symbolically, this detainee prison camp had de­
veloped a reputation as a legal black hole into which those who were cap­
tured in the war on terror were dumped. The president established an ag­
gressive timeline for its closure, created a plan to transfer detainees housed 
there to a prison complex in northern Illinois, and announced that the 
United States would try suspects held at Guantanamo in military com­
missions or civilian courts, depending on the suspect and the allegations. 
Khalid Shaikh Mohammed and four other high-profile terrorist suspects 
were selected by Attorney General Eric Holder to be prosecuted in federal 
court in New York City. 

On Christmas Day 2009, a Nigerian national on a flight from Amsterdam to 
Detroit attempted to blow up the plane and its 278 passengers. This failed 
terrorist incident immediately precipitated a testy debate as to whether 
such terrorism suspects in the twenty-first century should be prosecuted 
in the criminal court system or be treated as enemy combatants under the 
military commission system of justice. 

In this case the incident provided a trail of evidence and there was a 
single defendant. The defendant voluntarily cooperated with law enforce­
ment authorities and provided usable, actionable intelligence, according 
to the administration, including who gave him the bomb, where he re­
ceived it, and where he was trained to use it. The defendant had not been 
interrogated using enhanced techniques. Under the circumstances, the 
decision to prosecute the defendant in an Article III court was an appro­
priate one. 

The Bush administration attempted to deal with alleged detained terror­
ists outside of the civilian legal process. Congress and the Court rejected 
part of that approach, and it adversely impacted the use of what should 
have been an acceptable process in time of war, the military commission. 
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The Obama administration, in contrast, is comfortable that it can effec­
tively use civilian courts as well as military commissions to achieve justice 
in the successful prosecution of terrorist acts. 

The nation should remain on the offensive to protect the American people. 
The government should continue to bring the world’s most dangerous terror­
ists to justice, and it should do so in the context of the rule of law. Arrest 
and detention without charge truly offends the Constitution and should 
never be permitted. Using humiliation and degrading abuse in interroga­
tions is un-American, and seizing citizens of foreign nations and placing 
them beyond the reach of law is antithetical to the principles of justice 
that are held so dearly as core values of American society. Human rights 
guarantees provided in international treaties to which the United States 
is a signatory, such as the Geneva conventions, as well as customary prin­
ciples of international law to which we subscribe, must be upheld in word, 
deed, and spirit. 

What may be the most difficult of the many issues raised by the Guan­
tanamo detention experience is the question of what to do with those de­
tainees who cannot be released, transferred to other nations, or prosecuted, 
either by courts or military commissions. This category of detainee is 
deeply troubling because it is subject to prolonged if not indefinite deten­
tion. How is such a determination made, and what criteria are used to de­
termine that such individuals are too dangerous to be released? Certainly 
the fact that a person was tortured in detention or was detained on the 
basis of information extracted from torture cannot be a legitimate basis 
for prolonged detention, given that such evidence cannot be introduced 
for purposes of prosecution. How then could it be concluded that persons 
who could not be prosecuted because they were tortured be detained in­
definitely? 

The decision by the Obama administration not to seek explicit con­
gressional approval for prolonged or indefinite detention of those held 
at Guantanamo, others who may currently be in similar circumstances 
elsewhere, or those alleged terrorists the United States may capture in the 
future continues the unilateral decision-making strategy that characterized 
the Bush administration’s failed detainee policy. The lack of transparency 
in the Obama administration’s decision-making process concerning this 
group of detainees raises questions not only about the credibility of the 
process but also about the accuracy of the conclusion reached that these 
individuals pose a real threat to our national security interests. 
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It is significant that, post 9/11, neither the Republican nor Democrat 
president or Congress have been able to create a legally effective inter­
rogation, detention, and trial system for detainees who are alleged to be 
unprivileged enemy belligerents. It is clear that an interrogation system 
based upon indefinite detention has not worked successfully in pursuing 
our national security interests to date. 

President Obama must work directly with Congress to address and re­
spond to detainee policy issues. To do so collaboratively will ensure that 
adherence for our constitutional values and heritage will not exclusively re­
volve around the personality of the commander in chief, regardless of who 
occupies that office. Respect and observance of these constitutional values 
will preserve the rule of law and ensure deliberative engagement in decision 
making consistent with American values of fairness and justice. 
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